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UNITED STATES DISTRICT COURT
> FOR THE DISTRICT OF COLUMBIA

STEVEN 5. EATFILL, .
Plaintiff,
v. i No. 1:03-Cv-01793
JOHN ASHCROFT et al., -
Defendants. :
________________________________ x

Washington, D.C.

Wednesday, February 15, 2006

Deposition of
BRYAN STIERRA

a witness, called for examination by counsel for
Plaintiff, pursuant to notice and agreement of
counsel, beginning at approximately 9:32 a.m., at
the law offices of Harris Wiltshire & Grannis,
1200 18th Street, NW., Washington, D.C., before

Mark Mahoney of Beta Court Reporting, notary

public in and for the District of Columbia, when

were present on behalf of the respective parties:
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MR. FREEBORNE: How much more do
you have? ‘

MR. O’DONNELL: Probably not all
day, but definitely well into the afternoon.
You’ll need a lunch break, but I‘1ll leave it
up to you. I’m at an actual stopping point,
or I can keep going.

THE WITNESS: I‘d rather -- I’'d
like to break, if we could. If --

MR. FREEBORNE: Okay.

MR. O’DONNELL: We could either
make it a brief or a lunch break, whatever
you all prefer.

MR. FREEBORNE: I’'1ll defer to
Bryan.

MR. O'DONNELL: Let’s go off the
record in any case.

(Whereupon, at 12:05 p.m., a

luncheon recess was taken.)
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AFTERNOON SESSION
(1:00 p.m.)
Whereupon,
BRYAN SIERRA
was recalled as a witness and, having been
previously duly sworn, was examined and testified
further as follows:
EXAMINATION BY COUNSEL FOR PLAINTIFF
CONTINUED
BY MR. O'DONNELL:
Q Mr. Sierra, good afternoon. Thank
you for coming back.
A Thanks.
Q Sometimes they disappear and don’t
come back.
All right. Mr. Sierra, are you
aware of anybody other than Steven Hatfill
who has been named as a person of interest in
the anthrax investigation?
A No.

Q Are you aware of anybody else named

as a person of interest publicly in any other

157
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case by anybody at DOJ?
A At -- a Department of Justice cése?
No. I’‘ve come to hear the term more in
reference to sort of local cases, news
reporting on local cases. The Department of
Justice, I'm not aware of anybody else who --
since Hatfill has been referred to along
those lines, no.
Q Aware of anybody else named a
person of interest by any other attorney
general besides Attorney General Ashcroft?
A I'm not aware of any, no.
Q Now, eventually, the attorney
general stopped using that phrase in
connection with Dr. Hatfill, didn’t he?
A Yep.
MR. FREEBORNE: Objection to form.
THE WITNESS: I believe so.
BY MR. O'DONNELL:

Q When did that occur?

A I don’'t know.

Q Why did that occur?

Sierra, Bryan
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159
MR. FREEBORNE: Objection to form.
THE WITNESS: I don’t know.
BY MR. O’DONNELL:

Q I'm going to provide you a copy of
what’s been marked as Exhibit Number 278, a
copy for your counsel. Please take a moment
to look at it, let me know when you’re done.
This is rather long. You’re welcome to take
as much time as you like, but I'm going to
only ask you about the person of interest
question, which appears on page 11. In
particular, I’1ll let you know it’s down about
the last fifth of the page.

A Okay.

Q This appears to me to be a
transcript of CNN’s "Larry King Live," sent
by e-mail among folks within DOJ. Is that
what it looks like to you?

A Yes.

Q And it appears to be dated December
17, 2002. Do you have any reason to doubt

this date?
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Mr. Blier and Mr. Phillips talking to you?
A No, I'm referring to the attorney

general’s comments, published and otherwise.

Q Associated with him.
A It wasn’'t the kind of thing you
would -- I would have any reason to comment

on. You know, the attorney general stated
it, that’s what he -- he said the question
that I would get most frequently is, well,
what did he mean, not is he a person of
interest, but what did he mean by it. It
becomes ~-- I explained to you earlier that
the concept of background, it just becomes a
matter of fact that the attorney general
views Mr. Hatfill to be a person of interest
so it wasn’'t a question I got whether or not
he was or still was or continues to be. It
really didn’t work out that way.

Q So the question would be, what did
the attorney general mean when he said
Hatfill’s a person of interest.

A Yes.

185
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Q I see. And that you would answer
on background or off the record?

A I would try to, yves. Try to give
an explanation to the media just for the
purpose -- so they don’t take it to mean
things that it doesn’t. Yeah.

Q Are you aware of anybody else at
the Department speaking off the record or on
background to members of the press about Dr.
Hatfill?

A No. Generally, when you go on
background, there’s not a lot of people who
would be aware of sort of, you know,
something along those lines. I suppose
anybody -- I’'m supposing anybody could, but
I'm not aware of -- I didn’t have specifics
-- conversations where people told me they
went on background to have those discussions,
no.

Q Let’s move on to a new topic. Mr.
Sierra, are you familiar with Judge Walton'’s

order that the Department present waivers to

186
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anybody with -- or to people with knowledge
of the anthrax investigation?

A I'm not familiar with an order, no.
I‘'m familiar with the general concept of
waiver, but I’'m not familiar with an order,
no.

Q  I'm talking about a waiver of
confidegtiality promises by a reporter.

A Yeah, I‘'m familiar with the
waivers, I’'m just not familiar with an order.

Q Were you ever presented with a form
waiver that would allow you to waive any

promise of confidentiality provided by a

reporter?
A In this case?
Q In this case, yes.
A Formally presented, no.
Q How about informally?
A Yes.
Q I'm going to pass you what’s been

marked as Exhibit 122; I have a copy for

counsel. Please take a moment to look at it
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and let me know when you’re done.

A Okay.

Q Did you sign a waiver like this?

A No, I did not.

Q Are you willing to?

A I don’t-believe I am, no.

Q Why is that?

A I usea.to be a reporter, and as a
general principle, I believe that a reporter
should not be put on the hook for trying --
for identifying a source. If a reporter
wants to identify the source, he’'s free to do
so, he doesn’t need a waiver from me or
anybody else to allow him to do that.

Q He doesn’t need a waiver, though?

A No.

Q Well, having seen this from both
sides, you of course have interesting
perspective. If a reporter makes a promise
to somebody, you know, say in an interview of
the type you’ve talked about where a DOJ

official has said, I’'ll talk to you --

188
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A Right.

Q -~ but only on background, you
don’‘t believe that he’s bound by that
promise?

A I believe he is ethically bound by
that -- by the promise. Is he legally bound?
I don’t know, but is he ethically bound,
yveah, absolutely. |

Q I see what you’'re saying. So when
you --

A And professionally bound, too. I
mean, any reporter that goes back on his word
is not going to go very far in this town.

Q So when you say he’s free to
provide the information or not without a
waiver --

A He chooses to make that decision
for the purposes of his own legal situation,
that’s his business, that’s not something
that I think I necessarily want to put a
reporter in the position -- I don’'t want to

put a reporter in a position of being forced
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to identify a source simply because I’ve
signed a waiver. If -- my view of it is that
if I'm not the source, it shouldn’t make a
difference to me, so why bother.

6] If a reporter identified an
individual DOJ official by name thét you had
set up an interview for on the ground rules
he’d only be identified as, say, a senior
Justice official, would you regard that as a
personal betrayal?

A I try not to take these things
personally, but I would not grant another
interview with that reporter, yeah.

Q Would the Press Office regard that
as a betrayal?

A The Public Affairs Office?

Q Public Affairs Office, thank you.

A Yes. Absolutely. And that
reporter probably wouldn’t get an interview
from anybody. Yes.

Q Is it true that reporters, while

Attorney General Ashcroft was attorney

190
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191
general, complained about the practice of
setting up briefings only off the record or
on background?

MR. FREEBORNE: Objection to form.

THE WITNESS: Yes. Reporters, as a
principle, will -- are supposed to voice an
objection about doing things on background.
They'’'re supposed to vocally make a request,
yes. Ironically, it’s usually by the same
reporters that request that you go on
background most often, but yes.

BY MR. O’'DONNELL:

Q So it’s -- it sounds to me like

it’s a pro forma thing, this request that it

not be on background or not be off the record

A Yes.
Q -- is that right?
A Yes, it is. It is for the purposes

of telling your editors that you did it.
Q Isn’t it true that while Ms.

Comstock was the head of Public Affairs, most
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

___________________________ <
STEVEN J. HATFILL, M.D., :
Plaintiff,
v. : No. CIV-A-03-1793 (RBW)
(Judge Walton)
JOHN ASHCROFT et al.,
Defendants. :
___________________________ <

Washington, D.C.

Monday, May 8, 2006

Deposition of
JAMES D. STEWART

a witness, called for examination by counsel for
Plaintiff pursuant to notice and agreement of
counsel, beginning at approximately 10:05 a.m. at
the law office of Harris Wiltshire & Grannis, LLP,
1200 18th Street, NW, Washington, D.C., before Mark

Mahoney of Beta Court Reporting, notary public in

and for the District of Columbia, when were present

on behalf of the respective parties:
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of legal counsel concerning the scope of his
rights and in the necessity of asserting them
in a response to a given question.

On such occasions, he may consult
with counsel before determining whether and
the extent to which he can respond.

That’s the end of my statement.

EXAMINATION BY COUNSEL FOR PLAINTIFF

BY MR. CONNOLLY:

Q Mr. Stewart, in advance of today’s
deposition, did you review any documents or
any transcripts to refresh your recollection
of events?

A No.

Q And other than speaking with
counsel, have you spoken to anyone else about
the substance of today‘’s deposition?

A No.

Q Have you spoken to anyone else who
has been deposed in this case about their
deposition?

A No.

Stewart, James
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Q Can you tell me your position at

CBS?

A Correspondent.

Q How long have you held that
position?

A Sixteen years.

Q How long have you been with CBS
News?

A Sixteen years.

Q Do you have a particular beat or

range of subjects that you cover in your
reporting?

A Yes.

Q And what is that beat?

A In a broad sense,
counter-terrorism.

Q How about criminal matters? Do you
cover criminal matters also?

A There have been occasions when I
have, ves.

Q How long have you worked as a

journalist?

Stewart, James
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A Forty-two years.

Q Can you tell me what degrees you’ve
earned?

A I have a Bachelor’s degree.

Q Do you have any formal legal
training?

A Formal? No.

Q I'm going to ask you to help me

define a few terms.

In terms of how it’s used in the
practice of journalism, can you tell me what
a source is?

A A source is someone who provides

information that’s helpful to the formulation

of a -- of story.

Q And typically, is a source a human
being?

A In the sense that I think you pose

that question, yes, it’s a human being.
Q And I just contrast that with books
or academic articles and so forth.

Would you provide me your

Stewart, James
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definition of speaking "on background?"

A That’s ground that shifts
frequently in this city. "On background" is
generally accepted to mean information
provided for the use of the reporter to
better report that story, but not to be
attributed to a person individually by name.

Q Can you contrast for me if you can
the difference between on background and off
the record?

A On background is information
provided for the benefit of the reporter, not
to be attributed by name.

Off the record in a technical
sense, it means strictly off the record; it’s
information provided to a reporter not to be
reported.

Q So the distinction between
background and off the record is in off the
record, there’s an expectation of information
disclosed to the reporter that actually will

not find itself in the broadcast or the

Stewart, James
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to say each and every question the FBI's
investigation of the anthrax attacks that
occurred in the fall of 2001, and I was just
seeing if we could have an acronym that we
both agreed that’s what we’'re talking about,
Amerithrax.

Is that fair enough?

A I believe that was the name given
by the FBI.
Q In your reporting of the Amerithrax

Investigation, do you recall whether you were
the reporter who was receiving information
from the FBI or DOJ, or it was your producers
or other members of your team?

A It was me.

Q In the course of your reporting on
Amerithrax, did you ever obtain information
from sources within the FBI?

A Yes.

Q Did you publish that information,
or broadcast, I should say?

A Yes.

Stewart, James
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Q How many FBI sources, and I'm
talking now anonymous or otherwise, gave you
information about the anthrax investigation?

A Anonymous or otherwise?

Q I'm doing that because now I'm
going to move to anonymous very quickly, but
I just want to broaden it and then I’'m going
to narrow it.

A In excess of a dozen.

Q Now, did you promise any sources
within the FBI anonymity in return for

information about the anthrax investigation?

A Yes.

(o} Can you tell me how many?

A How many where?

Q How many sources within the FBI did

you promise anonymity or confidentiality as a
condition for them disclosing information
about the Amerithrax Investigation?

A Four.

Q Four FBI? Okay, thank you. Were

any promises of anonymity or confidentiality

18
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negotiated between you and someone other than
the source that you promised confidentiality
to?

A No.

Q I'm going to ask you even more
specifically, were any promises of
confidentiality or anonymity extended to a
source via a promise through the National
Press Office of the FBI?

A I don’t understand that question.

Q We’ve heard testimony from some
sources, not yours, but from some sources
that said that when the source spoke to the
reporter, it was conditioned on a promise the
reporter had made to officials at the
National Press Office as to the ground rules
of the report.

And so I’'m just curious to see
whether that occurred in any sources in your
situation.

A No, it did not.

Q Did any information you obtained

19
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from your four -- I’1ll call them anonymous
sources -- is it fair to call the people that
you promised confidentiality anonymous
sources?

A They're anonymous to you.

Q Yes, fair enough. Did any
information you promised to these four
sources pertain to Steven Hatfill?

A Rephrase the question.

Q I'm talking about the limited
subset of FBI sources who were promised
anonymity by you in exchange for disclosures
or information.

As to those four individuals, did
any of them provide you any information
pertaining to Dr. Hatfill, or the FBI's

interest in Dr. Hatfill?

A Yes.

Q How many?

A Four.

Q I'm going to go through the

articles in a moment with you, but I want to

20
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21
ask you just now, remembering, is there any
particular disclosure made by one of those
four anonymous sources regarding Dr. Hatfill,

does any one of them stand out in your mind

today?

A No.

Q Mr. Stewart, I want to turn your
attention now to another -- which is the

Department of Justice. And I’'1ll call it DOJ
for short. I understand that the FBI is a
component of the Department of Justice, but
we’ve just spoken about four FBI anonymous
sources, and I want to ask you another
subset. I’'m talking about now persons who
are employed or work or have some connection
with the Department of Justice that are not
FBI officials.

Did you have any sources for your
broadcasting on the Amerithrax Investigation
that were DOJ sources who were not FBI
sources?

A No.

Stewart, James
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Q Did any of your FBI sources -- and
again, I'm limiting it to the subset of those
who were promised anonymity, did any of those
four FBI sources ever tell you in words to
the effect that they believe Dr. Hatfill was
responsible for the anthrax attacks?

A No.

Q Did aﬁy of your four FBI anonymous
sources disclose information to you about the
Amerithrax Investigation that didn’t find its
way in any broadcast that you reported?

A I don’'t recall.

Q Were you ever unable to confirm
information provided by one of your four FBI
anonymous sources, so that since the
information was not confirmed, it didn’t make
its way to your report?

A Not that I recall.

Q Did you ever ask a question of any
of the four FBI anonymous sources, that they
said they didn’t have the answer on hand

readily, but they would have to go back and
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check and find out and get back to you?

A Not that I recall.

Q Before today, excluding your
counsel or CBS counsel, has anyone ever asked
you the identity of any of your anonymous
sources at the FBI who provided information
about the Amerithrax Investigation?

A No.

Q aAnd I'm going to say specifically,
has anyone from the FBI or the Department of
Justice ever asked you who your anonymous
sources were?

A No.

Q Have any of your four FBI anonymous
sources spoken to you in the past year or so
that said they could not provide you any
further information because of this lawsuit?

A No.

Q Have any of your four sources told
you in the last year or so that they could
not provide you any further information about

the Amerithrax Investigation because of

Stewart, James
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24
concerns that the government was clamping
down on leaks?

A No.

MS. SHAPIRO: I'd just object to
the form.

Tom, did you establish whether he
talked to these four sources in the last
vear?

MR. CONNOLLY: That’s actually a
very fair point, Elizabeth.

BY MR. CONNOLLY:

Q In the last year, have you spoken
to any of the four anonymous FBI sources

about anything?

A Yes.

Q Have you spoken to all four of
them?

A I don’'t recall.

Q Do you recall speaking to a

particular one of them or two of them or
three of them?

A Yes.

Stewart, James
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Q Just give me a number right now in
terms of how many you spoke to.

A A couple. I can’t be more
specific.

Q Did you speak to them about the
Amerithrax Investigation?

A No.

Q Did you speak to them about otﬂer
criminal investigations?

MR. CONNOLLY: I’1ll withdraw the
question. I’‘m not trying to go somewhere
that I'm not trying to go.

MR. LEVINE: Fair enough.

MR. CONNOLLY: I’'ll ask more
specific questions to get there. I’'m not
teeing up something here.

MR. LEVINE: Okay.

MR. CONNOLLY: Let’s take a
five-minute break, because I think we’ll cut
some of this off. All right?

THE WITNESS: All right.

(Recess)

25
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36
the agency would want this on background?

MR. LEVINE: You either know or
don’t, but don’t speculate.

THE WITNESS: I could not begin to
guess why the FBI does what it does
sometimes.

MR. CONNOLLY: Well, you might get
a stipulation from me on that point.

BY MR. CONNOLLY:

Q Do you recall any other background
briefings from the FBI, other than the one
with Mr. Fitzgerald?

A No.

Q Do you recall any background
briefings from the Department of Justice on
the Amerithrax Investigation?

A No.

Q I'm going to now turn to the
promise of confidentiality as to particular
individuals.

If you ask a source a question

about, for example, the Amerithrax

Stewart, James
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Investigation, and the source tells you that
he’ll answer only on background, do you
consider that a promise if you disclose this
information?

Let me state it another way. Do
you see that as extending the promise of
confidentiality to him if the source says
I'll only answer on background?

MR. LEVINE: Are you talking about
a hypothetical situation --

MR. CONNOLLY: Yes, and then --

MR. LEVINE: Or an actual --

MR. CONNOLLY: I’'1ll get to real.

THE WITNESS: You and counsel for

the Justice Department are usually -- loosely

the phrase "background." It has a specific
meaning in my profession. I did not have
those sorts of background conversations with
confidential sources.
BY MR. CONNOLLY:
Q When you negotiate the promise of

confidentiality with the source, how do you

37
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do so?

MR. LEVINE: Are you talking
generally in the context of Amerithrax?

MR. CONNOLLY: Generally and --

MR. LEVINE: In relation --

MR. CONNOLLY: Then we’ll get
specific.

MR. LEVINE: To Amerithrax or
generally, right?

MR. CONNOLLY: Generally now, and
then we’ll get to specifics.

MR. LEVINE: If there is a
generally.

THE WITNESS: The promise of
confidentiality is -- is implicit in the
relationship that I have with these
individuals and the subject matter that we
are discussing.

The reason it is implicit is
because there are rules, regulations, and
laws in the federal and state criminal codes

about the disclosure information of ongoing

38
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investigations.
‘ BY MR. CONNOLLY:

Q Just to take that one step further,
so understanding that the source would be
violating those regulations, implicit in that
arrangement is an agreement that you’re not
going to identify him; is that correct?

A An arrangement built over time
through trust and experience, yes.

Q Now, I know you all like general
not -- or specifics, so let me get to
specifics.

We’'re going to talk the four
anonymous FBI sources here. We're going to
start delineating them by specific numbers in
a minute.

Do you have a recollection of the
promises of confidentiality you made, the
specific negotiation or conversation with all
four of those sources?

A No.

Q As to any of those four sources, is

39
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there just a standing agreement, a standing
promise of a;onymity for whenever you go back
and speak to that person? Or do you revisit
the issue each time?

A Typically do not revisit the issue.

Q Have you spoken to any of your FBI
anonymous sources in advance of today’s
deposition to see whether they would permit
you to disclose their identities?

A No.

Q Do you know whether any of your
anonymous FBI sources that you used in your
reporting on the anthrax investigation -- do
you know whether any of them have waived any
promise of confidentiality that you may have
provided them?

A I do not know.

Q And if I were to show you a stack
of 250 waivers, for example, of individuals
within the FBI who have waived any promise of
confidentiality from a reporter, and if I

were to show you that and you recognized any
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since this search last winter of a small pond
in central Maryland.;

When you use the term "this
search, " do you remember being outside and
having filmed the pond searches?

A I personally did not film the pond
search. A crew working for CBS News did.

Q And so when this broadcast aired,
was there footage of the pond search going on
when you’re referring to "this search?"

A That is correct.

Q "Divers went to the bottom, but
come up empty-handed."

The first two sentences of that
paragraph, what was the basis of your
reporting that provided you information
regarding the search of the pond?

A What is the basis for the -- for
the first two sentences?

0] Yes.

y:\ I -- I do not recall specifically,

other than to state that that was the -- such
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a search had occurred, that I was unaware at
the time of any other public ;vents involving
the anthrax investigation.

Q Let me go to the next sentence.
"Divers went to the bottom, but came up
empty-handed. "

How would you know what the divers
had found or not found?

A I don’'t recall how I knew that
particular fact.

Q Did any of your four FBI anonymous
sources provide you information about the
pond searches and what was found and not
found there?

A I believe they did. I cannot state
that as a fact.

Q The next line says, "Privately,
however, agents say it would only have been
icing on the cake because they believe they
already have their man, even if they never
get his indictment."”

aAnd that man, we’ll see later, is
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Dr. Hatfill, is that right?

A That’s correct.

Q Now, what was the basis of your
reporting that agents say that "it would have
been icing on the cake because they already
have their man?"

A "Icing on the cake" is a turn of
phrase of my own, I do not recall it being
used by any of the sources that I spoke with.
The general information in that sentence came
from conversations with a variety of the four
people that had provided me information on

this case.

Q Were they all four sources?

A I do not recall how many.

Q More than one?

A I believe more than one.

Q Now, the sentence starts off with
"Privately." What did you mean to convey by

using the word "privately?"
A I don’t remember what I mean to

convey there.
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Q It’s contrasted with that first
word of the first sentence, "Publicly, not
much has happened, " but "privately."

When you used the word "privately,
did you mean to convey that there was an
expectation that whatever sources told you
would be kept between the two of you private
and not reported?

A Mr. Connolly, I suspect that the
use of the words "publicly" and "privately"
were intended to play off of each other.
"publicly," there was an ongoing
investigation; "privately," there was a
consensus among some people in the Bureau
about the progress of that investigation.

Q And the progress was progress in
the investigation regarding Dr. Hatfill?

A Correct.

Q So let’s broaden this back a little
bit. Did you have a conversation with all
four of these FBI sources regarding whether

the FBI believed that Dr. Hatfill was in fact
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the person who was responsible?

A Ever?
Q Yes.
A So not in relation to this
article --
Q Yes.
A But ever?
Q Yes.
A Did I have conversations with these

four individuals about whether they
believed --

Q Yes, or the FBI believed that
Dr. Hatfill was the person responsible.

A Well, we’re in the business of
parsing words here today, so let me parse
yours down. You’'re asking the question of
whether these people believed he did it?

Q Yes.

A I would distinguish the question by
saying they believed he was a suspect, the
leading suspect in the case.

Q All four of them?
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A Correct.

Q Did they tell you that?

A Yes.

Q Did they tell you why they believed
that?

A I'm pausing only because
I'm -- yes, in so many words, they told me
why they believed he was a chief suspect.

Q Would you provide me with any of
the information your sources provided you as
to why Dr. Hatfill was the leading suspect?

MR. LEVINE: Do you want to
consult?

THE WITNESS: No, I am not going to
answer that.

MR. LEVINE: He’s going to invoke
his privilege.

MR. CONNOLLY: On what ground?

MR. LEVINE: The information was
provided to him in confidence, and to the
extent he hasn’t disclosed it in his stories,

he’s not going to disclose them to you.
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BY MR. CONNOLLY:
Q Did they provide you the results of
any specific investigative techniques
directed against Dr. Hatfill?

A I don’'t believe they did.

Q Did they tell you what was found in
the ponds?
A I recall conversations about the

pond search. I recall conversations in
general about what they found. I can’t be
more specific than that.

Q Well, let’s go to the phrase that
says "because they believe they already have
their man, even if they never get his
indictment."

Who told you that the FBI believed
they already have their man?

A One or more combination of the
people that I consulted with routinely on
this case.

Q And the next phrase is, "even if

they never get his indictment."
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Did you have any conversations with
any of your sources about whether they could

or could not indict Dr. Hatfill?

A Yes.

Q Tell me the substance of those
conversations.

A I'll answer that in a general

manner. There was a concern within the
Bureau that they did not have and perhaps
never would have information that would lead
to an indictment.

Q Who communicated that to you, one

of your FBI anonymous sources?

A Correct.
Q How many of them?
A I don‘t recall.

Q Did they tell you why there was a
concern about even obtaining the indictment?

A In a general manner, the
information conveyed to me was that this
investigation had -- had to do with such a

technical field that they did not think that
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the science would ever provide them with the
necessary information to get an indictment.

Q Now, in communicating with the four
sources, the anonymous sources, did it become
your understanding that the anthrax
investigation was actually an investigation
about Dr. Hatfill?

A That would nét be accurate.

Q How did they communicate what their
investigation was and what it was designed to
do?

A The investigation was designed to
find out who was responsible for the attacks
and did not rule out anyone, but most
certainly focused for some length of time on
one person.

Q Now, when your sources told you
that they believe they already have their
man, and that man was Dr. Hatfill, do you
distinguish in any way as them communicating
to you that he’s the number one suspect

versus he’s the guy who did it?
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A Excuse me. Your question implies
that sources that I spoke with used the
phrase "believe they have their man." That
would be inaccurate. That phraseology is
mine.

Q And what was it that they
communicated to you that gave you the basis
for you to report in your own terms that they

"already have their man?"

A I cannot recall specifically.
Q Do you recall generally?
A No more than what I’ve already

explained to you.

Q The next paragraph, it says
"Bioweapons researcher Dr. Steven Hatfill,
sources confirm, remains the FBI’'s number one
suspect in the attacks."”

What gave you the basis to report
that information?

A A series of conversations with one
or more of the four people I routinely

consulted with on this case.
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Q And in this regard, the word
"sources" 1s plural.

Would you have used the word
"sources, " plural, if only one individual had
told you that?

A No, I would not.

Q Do you recall how many of the four
anonymous sources provided you information
that Hatfill was "the FBI’s number one
suspect?"

A No, I do not.

Q The next piece in this sentence,
"even though round-the-clock surveillance."

Who provided the information on
"round-the-clock surveillance?"

A Knowledge of "round-the-clock
surveillance" came from our visual -- "our"
meaning CBS camera-crew -- visual
observation, information from the anonymous
sources, information from your client,
information from yourself.

Q Then it talks about "extensive
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searches have failed to develop more than
what is described as a highly circumstantial
case." Now we’re talking about someone
describing "a highly circumstantial case."

What gave you the basis to report
"a highly circumstantial case" against
Dr. Hatfill?

A Conversations I had with one or
more of the four people I routinely consulted
with.

Q And when you use the phrase "highly
circumstantial," what did you mean by "highly
circumstantial?"

I’'m not trying to trick you. I can
read it two different ways. I just want to
see what you meant to communicate here.

A As in the case of "icing on the
cake, " that phraseology may have been mine as
a summary statement of what I believed to be
the information provided to me by these four
individuals, or it in fact may have been the

actual words used by one or more of these

57

Stewart, James




10

11

12

13

14

15

16

17

18

19

20

21

22

58
four individuals.
Q And when you use the term "highly
circumstantial," are you using the term a
strong circumstantial case or it’s
circumstantial alone, that’s it?
Do you understand the distinction

between the adjective "highly

circumstantial?"

A I understand; it would be the
latter.

Q Nothing more than a circumstantial
case?

A That is my recollection.

Q Do you recall asking any of your

sources, in light of the fact that you
understood it was a circumstantial case, what
those circumstances were that suggested there
was a case, circumstantial or otherwise?

A Every time I had a chance.

Q Did they provide that information
to you?

A Not always.
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Q Can you recall a situation where
somebody refused to provide the information
about the circumstantial case?

A I have no specific recollection of
that type of conversation.

Q Do you recall any of your sources,
any of the four anonymous FBI sources,
providing you any information regarding
Dr. Hatfill that would lend itself to suggest
that there’s some circumstances here that
Dr. Hatfill should be considered a suspect or
that he committed these offenses?

A You lost me. Let’s do it over.

Q Do you recall on any occasion where
any of your sources provided you any
information about investigative techniques or
about findings on the Amerithrax

Investigation regarding Dr. Hatfill?

A Yes, we would have those types of
conversations.
0 When you had conversations with

your sources about the alleged circumstantial
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case against Dr. Hatfill, did you ever have
any conversations with any of your sources
about somebody else, an individual who might
be a suspect in the Amerithrax Investigation?

A Yes.

Q Did your sources disclose to you
information about those other individuals?

A Yes.

Q Can you think of any specific
individual that you either mentioned to your
sources or your sources disclosed to you the
identity of some other individual that the
FBI was looking at?

MR. LEVINE: Just answer that yes
or no for now, or you don’t recall.

THE WITNESS: Yes.

BY MR. CONNOLLY:

Q Did your sources ever provide you
any information about specific investigative
techniques or evidence against some other

individual other than Dr. Hatfill?

A Yes.
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(0] On how many occasions?

A One.

Q Do you remember which source that
was?

A No.

Q You said on a number of occasions,

you inquired of your sources what evidence

that they thought that they possessed that

suggest Dr. Hatfill should be a suspect.
Is that fair?

A Yes, that’s fair.

Q And on how many occasions would
your sources, any of the four anonymous
sources from the FBI, provide you
information? How many times did they provide
you information about the circumstances that
led Dr. Hatfill to be a suspect?

A I don’t know that, Counselor.

Q Well, you said "every time." You
called them and asked every time.

Was there a routine course of

dealing with these four anonymous sources?
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A No.

Q Can you think of one source that
stands out that provided more information or
you had more communications with than other
sources?

A I cannot put them on a sliding
scale for you, no.

0 When you said you would all the
time ask your sources about information or
evidence or circumstances regarding
Dr. Hatfill, why were you doing that?

MR. LEVINE: I’'m going to object to
the form of the question.

THE WITNESS: Because I'm a
reporter and I want to know.

BY MR. CONNOLLY:

Q Were your questions directed
regarding Dr. Hatfill specifically? Is that
because you had understanding that
Dr. Hatfill was the "number one suspect?"

A The -- the question you posed I

assumed was about Dr. Hatfill and -- and the
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answer is yes, I would ask questions
pertinent to the investigatioﬁ of
Dr. Hatfill.
Q Were those questions such as what

evidence do you have against Dr. Hatfill?

A That would not be an unfair
characterization.
Q Did any of your four sources

provide you answers to those questions; i.e.,
we have such and such?

A I'11 only answer that in a general
fashion. They provided me information that
in a general way explained why they had such
an interest.

Q Fair enough. I understand what
you’re trying to do in a general way, and I'm
not going to go into specific things, but I'm
asking you in a general way, did they tell
you specific things -- without me asking you
what those specific things were, they shored
up their disclosures to you to say, okay, I

understand why.
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That’s a bad question, let me try
it again. Without asking you what tﬁe
specific information was, did they provide
you specific information so as to explain why
they were interested in Dr. Hatfill?

A I believe I understand your
question, and the best way I can answer that
is my general recollection is that they did.
They did not provide enough to keep me from
asking additional questions.

Q Was that specific information that
they provided, without identifying it, was it
the kind of information that they were
uncovering in the Amerithrax Investigation as
it related to Dr. Hatfill?

A I don’t know the source of their

information specifically.

Q Did they ever tell you about
polygraphs?

A I can't recall.

Q Did they ever disclose to you

anything about Dr. Hatfill’s use of Cipro?
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A I don‘t recall specifically.

Q Did they ever tell you the results
of any specific searches of Dr. Hatfill’s
properties?

A They may have. I don’t recall.

Q Let’s go to the next line in this
article. "And now one possible outcome,
sources suggest, is if the government could
bring charges against Hatfill unrelated to
the anthrax attacks at all if they become
convinced that that’s the only way to stop
future incidents."

What formed the basis of you
reporting that information, that the
"government could bring charges against
Hatfill unrelated to the anthrax attacks?"

A That possibility was first
suggested to me by you. And in subsequent
conversations with people that I’'ve consulted
with on this case from time to time, I raised
that possibility and received an answer that

led me to believe that they, too, had
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A I can only tell you that that
information must’ve come from the same
general source or sources, but whether those
were the four people that I routinely
consulted with, I honestly do not recall.

Q You don’t remember, within the four
sources, which one of those sources would
have provided the information, but you’re
confident it’s one of those four sources?

MS. SHAPIRO: Object to form.

MR. LEVINE: Mischaracterizes the
answer.

MR. CONNOLLY: Okay, I'm sorry. I
don’'t mean to do that. Just --

MR. LEVINE: That’s all right. I'm
just making a record.

MR. CONNOLLY: Let’s try it again.

THE WITNESS: I would ~-- I would
parse your word "confident."

MR. CONNOLLY: Okay.

THE WITNESS: I would say that it

is -- it is likely, but I just don’t recall
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the specifics of this story well enough to
say that for you.

BY MR. CONNOLLY:

Q In the course of your dealing with
the four FBI anonymous sources regarding the
anthrax investigation, did you ever ask them
a question or got information about the
investigation where any of them said to you I
just can’‘t tell you that, it’s just too
sensitive, or words to that effect?

A That’s possible. A more likely
response on occasion would be "I don’t know."

Q So you would inquire of them
specific information and the source just

simply wouldn'’t know the answer to the

inquiry?
A That happened on occasions, yes.
Q The next sentence says,

"Bioterrorism expert Dr. Stephen Hatfill
remains the FBI's top suspect."
Do you recall what the basis of

reporting of that was?
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A Yes, the same four people that I
routinely consulted with.

Q And then the next phrase, "but it’s
not clear what connection Hatfill and the
pond have."

Again, I'm not trying to put words
in a source’s mouth, do you recall whether
this.is your own creation or whether sources
told you they didn’t understand the
connection between the pond and Hatfill?

A My answer to you is the same. It
is likely that information came from one of
the four people that I spoke with routinely.
I cannot recall in this specific story of
June 9, 2003 whether it was one or more of
those four.

Q Fair enough. Do you recall
speaking to any of your sources, any of the
four anonymous sources, about the
plausibility of somebody manipulating anthrax
underwater?

A I believe I did, but I don’'t know
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the time frame. It may have been well after
this.

Q Do you recall if it was one of the
four anonymous sources?

A I believe that it was, yes.

Q I’'m not going to hold you to the
specifics of the conversation, but do you
understand wﬂy yvou were talking to the source

about the plausibility of the water theory?

A It strikes me as ludicrous.
Q Do you recall raising that with the
source?

A Specifically, no.

Q Do you recall whether the source
agreed with your characterization of the
plausibility of this theory, or were they
defending the theory? Or some other
alternative?

A I want you to make clear in your
mind and in the record I don’t recall
specific conversations with the four people.

At the time I wrote this story, I believe
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ask you to talk about the lead-in in this
particular article. John Roberts, who’s
apparently the anchor, leads in with "Nearly
two years after the deadly anthrax attacks,
investigators appear no closer to solving the
mystery. But we can tell you tonight why
they’'re focusing on one man in particular."
And then he gives it to you.

Do you recall speaking to
Mr. Roberts in advance of this broadcast to
provide him information that the FBI is
focusing on one particular person?

A No, I do not.

Q And again, I don’'t know the news,
how this done, but do you commonly have
conversations with an anchor to help them on
their lead-in or --

A No.

Q How would Mr. Roberts know how to
lead-in a story that’s coming next?

A I don’'t know.

Q Have you ever anchored?
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A No.

Q All right. I’'m going to go now to
the next paragraph, beginning with "The FBI
acknowledged today that one of the reasons it
was so quick to zero in on germ warfare
expert Dr. Steven Hatfill as a person of
interest in the anthrax letter case is
because Hatfill once helped bﬁild a mockup of
the Irag suspected mobile germs labs."

That’s a mouthful. Forgive me.
What was the basis of your reporting of the
FBI's interest in Dr. Hatfill because of the
mock mobile labs?

A This story aired on the same day
that a New York Times story appeared saying
essentially what is in this broadcast. The
phrase "The FBI acknowledged" is used as a
very precise language, and that means that I
called the FBI. Now, the wording of that
long sentence, as you point out, is entirely
mine.

Q Do you have a recollection of
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calling the FBI and asking them about mobile

labs?
A Yes.
Q Do you recall who you spoke to?
A I spoke with someone in the Public

Affairs office at the FBI.

Q Was that an anonymous source?

A No.

Q Did you promise this person
confidentiality?

A No.

Q Did this person acknowledge to you

that the FBI was interested in Dr. Hatfill
because of his alleged work on mobile labs?

A I cannot recall for you the precise
conversation. I believe it would have gone
something like this: I have read a story in
the New York Times today linking this mobile
lab to Dr. Hatfill in the ongoing anthrax
investigation.

Would I be incorrect if I assumed

that the information in that article is
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correct? And the guidance that I received
was, no, you would not be wrong to assume
that that story is accurate.

Q Do you recall who it was in the
FBI, the press official who confirmed that
information to you?

A No, I do not.

Q Did you have regular dealings with
the FBI press officials?

A Every day.

Q Who was it that you spoke to every
day? Can you give me identities?

A If you dial (202) 324-3691, any
number of people may answer.

Q Did you promise this person
anonymity?

MS. SHAPIRO: Asked and answered.

THE WITNESS: No. Not in the sense

that you and I have been using that phrase.
This confirmation of a printed article was
provided -- I’'m certain, or I would have

named the official as just the FBI.
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BY MR. CONNOLLY:

Q Do you have a recollection of
speaking to this individual, whoever it was,
and the individual telling don’t use my name,
just use the FBI, or words to that effect?

A I can’'t recall specifically about
this. I would tell you that it is fairly
routine to call the FBI Public Affairs office
to ask a guestion and to receive an answer
that is amended with do not quote me by name;
you can quote the FBI, an FBI official, a law
enforcement official. I believe it is the
policy of the Public Affairs office at the
FBI not to have their agents or civilian
contract workers named.

Q Let me see if I’ve got this right,
and if I don’t, please tell. 1It’s routine
practice when quoting a press official from
the FBI, or it’s standing practice, to not
identify that individual by name?

A Not all the time. Sometimes they

answer questions and you may use their name.
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Q Do you have a discussion with that
person to determine whether you’re allowed to
use their name or not?

A If so, that discussion is usually
prompted by the person receiving the call.

Q You don’t have a specific
recollection of who received this phone call
for you to confirm information about mockup
mobile labs?

A No.

Q Do you recall whether that was the
National Press Office or the Washington Field
Office that you called?

A National.

Q Let’s go to the next sentence.
"Hatfill collected parts for the mockup and
supervised its construction at this
Frederick, Maryland, metal shop in September
2001, just before letters containing deadly
anthrax spores were mailed to Congress and
several other locations."

What was the basis of your
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reporting about Dr. Hatfill collecting parts
f;r the mockup?

A This would have been based in large
part on the accuracy of the New York Times
article, as confirmed by whoever I spoke with
at the FBI.

Q And you’re apparently standing
outside a metal shop in Frederick. Okay, let
me ask you this way: It says "this
Frederick, Maryland, metal shop."

Do you recall CBS getting footage
of that metal shop?

A The words would indicate that we
had footage of a metal shop.

Q Do you recall how you all knew
which metal shop to go to?

A My recollection is it was
identified as such in the New York Times.

Q Next paragraph, "Months prior to
the Iragi invasion, U.S. Special Forces
Troops trained on Hatfill’s mockup to learn

how to detect and disarm a germ lab should
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they encounter one in the war."
Do you recall the source or the
basis for you to report this information?

A No. I assume it was the New York
Times report.

Q With confirmation from the FBI
Press Office?

A I believe so.

Q "Law enforcement officials said,
however, that the mockup was never made
operational, that no anthrax spores were ever
found on the equipment, and that there is no
evidence thus far in linking Hatfill and the
mockup to the anthrax attacks."

What formed the basis of you
reporting on that sentence?

A I spoke with law enforcement
officials. I believe it would be the same
official or officials that I spoke with in
the first sentence, "The FBI acknowledged."

Q So you believe that it was a press

official?
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A I believe it was.

Q So the press official wasn’t simply
confirming. There was some disclosure here,
for example, "that the mockup was never made
operational."

A I do not know whether that’s true
or not. The New York Times article may have
said that as well, and this may be
confirmation of that reporting.

Q Let’s skip down another paragraph.
"The disclosure comes just days after another
disappointment for investigators, who drained
this suburban Maryland pond hoping to find
evidence linking Hatfill to the attacks."

What gave you the basis to report
that information?

A From the wording, I would say that
it is my own summary of the previous reports
on June 9.

Q How about "So far, tests have
revealed nothing helpful?" How did you learn

whether there were tests conducted on items
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of evidence and whether they were helpful or
not? ‘

A I do not recall.

Q And finally, the penultimate
paragraph. "And the FBI is still waiting for
some hard evidence. So far, most of what
they have is a string of coincidences and
leads, much like the Iragi mockup, that
looked promising at first, but never quite
seemed to pan out."

What gave you the basis to report
that information?

A This reads to me like a summary
paragraph that was my own summation of the
reporting.

Q Do you recall ever speaking to any
of the four anonymous FBI sources in which
any of them provided you information to the
effect that there really isn’t hard evidence
against Hatfill?

A I recall conversations with

the -- one or more of the four people I
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some.

MR. CONNOLLY: Let'’s take‘a quick
break.

Let’s go off the record.

(Recess)

BY MR. CONNOLLY:

Q Mr. Stewart, during the course of
this morning’s deposition, you told me that
you had four separate FBI sources on the
Amerithrax Investigation where they disclosed
information to you on a condition on a
promise of anonymity; is that right?

A Correct.

Q I'd like to be able to designate
those individuals as four separate
designations, beginning with FBI 11, then
going to FBI 12, FBI 13, FBI 14.

So if you would in your mind get
square who FBI 11 is, and I'm going to ask
you a series of questions about FBI 11. Then
we’ll repeat this for 12, 13, and 14.

Fair enough?
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A Okay.
0 How many separate times did FBI
Source 11 give you information about
Dr. Hatfill or the Amerithrax Investigation?
A I don’t recall.
Q Can you give me a rough estimate?

More than five? Less than 10?

A I would go along with that.

Q So somewhere between five and 107?
A Yes.

Q To'the best of your recollection,

when was the first time Source 11 provided
you information, and when was the last time?
A Are we talking about --

MR. LEVINE: Hatfill and Amerithrax
or in his life?

MR. CONNOLLY: That’s a fair
question. About the Amerithrax
Investigation.

THE WITNESS: Fall of 2001.
Sometime in 2005.

MR. CONNOLLY: Just to be clear,
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these series of questions are not designed at
this conjuncture to be source-identified, so
I'm not asking for specific time frames. Or
just to learn any more than just the general
course of dealings with this person. Okay?

MR. LEVINE: And just to be clear,
despite his best intentions, if he asks you a
question that you think tends to compromise
the confidentiality of your source, don’t
hesitate to let me know and I will assert the
privilege.

BY MR. CONNOLLY:

Q Did Source 11 ever provide you
information in writing regarding the
Amerithrax Investigation or Dr. Hatfill?

A No.

Q Did Source 11, FBI 11, ever provide
you any documents that pertained to
Dr. Hatfill?

A No.

Q Did you ever take any notes about

communications you had with Source 117
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A No.

Q Did you ever meet Source 11 in ‘
person?

A Yes.

Q Can you tell me approximately on

how many occasions? And we’ll limit it now
to the Amerithrax Investigation.

A A handful. That’s the best I can
give you.

Q Fair enough. Can you answer the
question without being source-identifying
where you met FBI 11 on these "handful" of
occasions? I’'m talking very broadly. In a
restaurant? Your office? His office? And
when I use the term "his," I'm not trying to
be gender-specific here.

Can you answer that question?

A Yes.

Q Can you tell me where you met?

A In a public setting.

Q Is that on all occasions that you

met with this individual, FBI Source 11,
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regarding the Amerithrax Investigation?

A I believe so.

Q Can you tell me what kind of
setting it was? Was it an office setting or
a restaurant setting?

A I'd rather not say.

Q Just for the record, you’re not
going to say because you believe it’s
source-identifying; is that correct?

A Yes.

Q Can you tell me who arranged the
meeting? Did you arrange the meeting with
FBI Source 11 when you met with Source 117

A Sometimes I did, sometimes the
source did.

Q Did anyone besides yourself and
Source 11 attend the meetings? With the
caveat, I understand you’'re saying it’s a
public place, and I’'m saying did you bring
anyone along or did Source 11 bring anyone
along during these conversations you had with

him?
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A No.
Q Did you ever speak with Source 11

on the telephone?

A Yes.

Q Can you tell me about how many
times?

A Numerous occasions.

Q When you had conversations with

Source 11 on the telephone, typically did you
call Source 11 or did Source 11 call you to
initiate?

A I want to make perfectly clear that
I had numerous conversations, not always
about the case under discussion. You asked a
general question.

Q That’s fair enough. I assumed that
you’ve had a long dealing with Source 11.

Is that correct? You’ve know

Source 11 for some time?

A Correct.

Q And that Source 11 has not limited

information he’s provided to the Amerithrax
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Investigation; is that correct?

A Correct.

Q And so what I'm trying to get a
general sense of is how well you know
Source 11, without stepping over what your
counsel may think is the line here, so I'm
trying to limit it to the anthrax case for
purposes of right now.

As a general course of dealing with
Source 11, was there a typical way in which
you would communicate by the phone? Would
you call this person, Source 11, or would
Source 11 call you? Or was there no typical?

A There was no routine, no typical
way.

Q Do you know Source 11 well enough
to recognize his or her voice on the phone?

A Yes.

Q I'm not going to ask you what it
is, but did you have Source 1ll’s office
telephone number?

A Yes.
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Q Did you recognize Source l1ll's
office telephone number as having a prefix
connected to any federal agency?

A Yes.

Q And what was that? Don’t tell me
the prefix, but tell me what the federal
agency was.

A The FBI.

Q Did you have Source 11’'s mobile
phone number?

A Cell phone?

Q Yes.
A Yes.
Q And if you don’'t have it memorized,

is it readily retrievable by you?
A Yes.
Q Was Source FBI 11 employed by the

FBI during the entirety of the Amerithrax

Investigation?
A No.
Q How did you know Source 11 was

employed with or connected to the FBI?
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I'm going to ask you some broad

questions. Did you ever see a gun?

A No.

Q Did you ever see the source’s
badge?

A No.

0 Did you ever leave a voice mail on

Source 11’s FBI work phone where it would be
obvious that when you called him that you’'re
calling an FBI work phone?

A No.

Q How do you know Source 11 was
employed by the FBI?

A Through a 10-year relationship.

Q How confident are you that he was a
member or official with the FBI?

A Very.

Q Did Source 11, FBI 11, know that
you were a reporter?

A Yes.

Q Did you and Source FBI 11 ever

discuss broadcasts in which you used
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information provided by Source 11 after the
broadcast aired?

A I don’'t recall.

Q Do you recall ever speaking with
FBI Source 11 about any of the broadcasts at
issue in today’s deposition, the exhibits
I’'ve shown you, after those were aired?

A Don’'t recall.

Q Did Source FBI 11 ever tell you
that something that you had reported
regarding the Amerithrax Investigation was
incorrect?

A No.

Q Did Source FBI 11 ever tell you not
to report something about the Amerithrax
Investigation because your information was
wrong?

A I feel certain that -- that must’ve
occurred. I cannot recall any specific. And
I can expand on that very briefly in that
often a conversation would be in response to

something I had read or heard from other
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that I am certain that on occasions, I would
vet information about the anthrax
investigation and Dr. Hatfill.

Q I'm sorry, Mr. Stewart, I misspoke.
My previous question was designed about a
source telling you not to report it because
it was wrong.

A Mm-hmm.

Q This question goes, did FBI
Source 11 ever tell you please don’t report
it because it’s too sensitive, although true,
too sensitive?

A I don’'t recall.

Q Was there ever an occasion during
your relationship with FBI Source 11 where
you came to understand that someone in the
FBI's National Press Office understood that
you were communicating with FBI Source 117

A No.

Q Was there ever an occasion when you
knew that anyone within the FBI understood

that you were communicating with Source 11?
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A I'm not aware of any such.

Q Was the relationship with FBI
Source 11 designed to be hidden from others
in the agency?

A I can’'t speak for what these people
may have disclosed to anyone. I don’t know.

Q When you would meet with FBI
Source 11 in a public setting, whatever that
public setting would be, would it be designed
to be a place where others wouldn’t see you
speaking with Source 117

A Well, if it’s in a public place, a
lot of people are going to see.

Q Well, there’'s ways to minimize the
risk of people within the agency seeing;
correct?

You can go to someplace in a
different part of town. You can take a booth
at a restaurant that’s not necessarily open
to the public.

Did you take any precautions like

that with FBI Source 117
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A That’'s a fair statement, yes.

Q My understanding, and let me know
if I'm wrong, that your relationship with
Source 11 well predated the anthrax
investigation?

A Correct.

Q When you first spoke to FBI
Source 11 about the Amerithrax Investigation,
did you have a conversation with Source 11
about anonymity or confidentiality regarding
the Amerithrax Investigation, or had your
relationship developed to such a point over
the years that there was no need to discuss
that?

A There was need to discuss that.

Q Do you have a recollection of your
first conversation with Source 11 regarding
the Amerithrax Investigation and your
reporting on that?

A No.

Q So you don’t have a recollection of

a place in a specific point in time when you
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spoke to FBI Source 11 in the first instance
about Amérithrax?

A Same is true for all four. In the
fall of 2001.

Q When you made the promise of
confidentiality to Source FBI 11, did you
ever tell him that there may be an occasion
where you need to disclose his identity to
someone else within CBS News?

A No.

Q Did you ever tell him that there
could be an occasion where you might need to
disclose his identity to a court or grand
jury?

A No.

Q Did you ever expressly agree with

FBI Source 11 that you would not disclose his

identity to a court or grand jury?

A No.

Q Did you ever discuss with Source
FBI 11, other than your promise not to use

his name or her name in the article, how
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Source FBI 11’s information would be
attributed to him in the article?

A No, our relationship had progressed
beyond that point.

Q Is that different from any of your
other sources, FBI 12, 13, or 142

A No.

Q You’ve indicated FBI Source 11 knew
you were a reporter; correct?

A Yes.

Q And when he would have
conversations making disclosures about the
Amerithrax Investigation, did he understand
that the purpose of that was for you to
actually broadcast that information?

A I don’t know what his understanding
was.

Q Did you ever trick FBI 11 into
making disclosures to you?

A No.

0 Did you ever view any of his

disclosures as being a product of
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inadvertence?

A No.

Q Did you ever get the sense that
Source FBI 11 was intoxicated when he was
making disclosures to you about the
Amerithrax Investigation?

A No.

Q Who is Source FBI 117

MR. LEVINE: He is going to
respectfully decline to answer your question,
on the grounds that I stated previously.

MR. CONNOLLY: Fair enough.

BY MR. CONNOLLY:

Q As to FBI Source 11, and again, I'm
not asking this question -- this is not
designed to be identifying, so work with me
on this.

When you spoke to FBI Source 11
about the Amerithrax Investigation, did you
have an understanding about the basis of
knowledge for FBI Source 11 being able to

disclose information about the Amerithrax
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Investigation?
A Yes.
Q What was your understanding about

his basis of knowledge?

A Well, you’ve freely used "his,"
and --

Q Absolutely, I told you earlier. By
using "his," I'm not being gender-specific.

A I have used "his" as well. You are
asking why would I have reason to believe

that this person would have knowledge of the

investigation?
Q Generally, vyes.
A Based on my years of -- of

acquaintanceship with this individual.

Q Mr. Stewart, I'm going to ask you
the same series of questions. I‘m going to
FBI 12. I’'m going to 13 and 14, and then I'm
going to be done. So bear with me. I know
it’s a process here, but I want to just make
sure that I cover that field; okay?

Now, I’d like you now to get in
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your head the identity of FBI Source 12, and

I'1l1l ask you the following questions. ‘
A Counselor, would it help any if I

told you that with the exception of the time

that I knew these individuals, the answers

would be the same?

Q It would, but I need a clean record
on that.
A I understand.

Q And I’1ll tell you, I can probably
fast-forward a lot of this --

A All right.

Q So just bear with me. Because some
questions, there probably is a distinction,
like for example --

A I understand.

Q My first one. How many times did
you speak to FBI Source 12 regarding the
Amerithrax Investigation?

A The answer would be approximately
five to 10 times.

Q Was it your practice -- maybe we
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can short-circuit this, was it your practice
when you were doing reporting on the
Amerithrax Investigation that universally so,
you would go to FBI 11, 12, 13, and 14 on all
occasions, so if you spoke FBI Source 11 five
to 10 times, it would be similarly true of
12, 13, and 147

A I believe I understand the import
of your question. The answer is that my
conversations would be predicated upon their
availability, my time constraints, and the
subject matter.

Q Fair enough. Did FBI Source 12
ever provide any documents about the
Amerithrax Investigation?

A No.

Q Did you take any notes of any

conversations with FBI Source 127

A No.

Q Did you ever meet FBI Source 12 in
person?

A Yes.

Stewart, James




10

11

12

13

14

15

16

17

18

19

20

21

22

0 How many times?
A Several occasions.
Q Did your relationship with FBI

Source 12 predate your reporting on the
Amerithrax Investigation?

A Yes.

Q By how long?

A A matter of years.

Q So let’s limit it to just the
Amerithrax Investigation.

Do you remember, during the course

of your reporting of the Amerithrax
Investigation, meeting in person with FBI

Source 127?

A During the course of?

Q Yes.

A Yes.

Q Can you describe the setting in

which you met this person?
A Public setting.
Q Did you ever speak to FBI Source 12

on the telephone?
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A Yes.

Q As to the Amerithrax Investigation
only, can you give me an approximation of the
number of times you spoke to the person on
the telephone?

A Five to 10 times.

Q And were there occasions where you
cglled FBI Source 127

A Yes.

Q Would there by occasions when he or
she would call you; 1s that correct?

A Correct.

Q Did you recognize FBI Source 12’'s
voice on the phone?

A Correct.

Q Do you have an office number for
FBI Source 127

A Yes.

Q Do you recognize the prefix of that
office number as coming from any particular
agency?

A Yes.
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Q And what agency is that?
A The FBI.
Q Do you have a mobile phone number
for FBI Source 127
A Yes.
Q Is it readily retrievable for you?
If not from memory, from a rolodex, for
example?
MR. LEVINE: By you, not from you.
THE WITNESS: It’s possible, yes.
BY MR. CONNOLLY:
Q Was FBI Source 12 employed by the
FBI during the entirety of the course of your
relationship?
A No.
Q How about during the entirety of
your reporting on the anthrax investigation?
A No.
Q How do you know FBI Source 12 is in
fact an official from the FBI?
A Three years of acquaintanceship.

Q How confident are you of the fact

120
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that he or she was a official from the FBI?
And when I say "official," I mean broadly
special agent or some official.

A Very confident.

Q Did FBI Source 12 know you were a
reporter?
A Yes.

Q Did you ever discuss with FBI
Source 12 articles or broadcasts in which you
used information from Source 12 and broadcast
it during the course of your reporting on the
Amerithrax Investigation, which postdated the
broadcast?

A No.

Q Did Source 12 ever tell you
something that you reported about Dr. Hatfill

or the anthrax investigation that was

incorrect?
A No.
Q Did Source 12 ever tell you not to

report something about Dr. Hatfill or the

anthrax investigation because it was wrong,
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the information was wrong?

A It’s possible I would have had
information through this official from time
to time that appeared in public record and
other broadcasts, newspapers, or setting.
And the information would be deemed to not be
accurate by this individual, and I would not
broadcast it.

Q Did Source 12 ever ask you not to

report something because it was too

sensitive?
A No.
Q Did anyone to your knowledge know

that FBI Source 12 was communicating with you
and disclosing information about the
Amerithrax Investigation?

A Not to my knowledge.

Q Again, your relationship with FBI
Source predated your reporting on the
Amerithrax Investigation; is that --

A Correct.

Q By a number of years?
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A Yes.

Q And so again, do you have any
recollection of the first time you spoke to
Source 12 regarding the Amerithrax
Investigation?

A Fall of 2001.

Q Again, did you need to have a
conversation with Source 12 to re-promise
confidentiality to Source 12, or was that
just a standing understanding that you had
developed with Source 127

A It was an understanding we had.

0 Had you ever used Source 12 before

the Amerithrax Investigation for reporting on

cases?
A Yes.
Q Did you have any reason to believe

that Source 12 was anything other than a
reliable source?

A No.

Q Did you ever tell Source 12 you

might need to disclose his identity to an
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editor?
A No.
Q Did you ever tell Source 12 you

might need to disclose his identity to a
court or a grand jury?

A No.

Q Did you ever have a discussion with
Source 12 as to how his information would be
attributed in a broadcast?

A No.

Q Did you ever trick Source 12 into
providing you --

A No.

REPORTER: In providing what, sir?

MR. CONNOLLY: In providing
information about the Amerithrax
Investigation.

THE WITNESS: No.

BY MR. CONNOLLY:

Q Do you a belief or understanding of
whether any of the disclosures Source 12 made

to you were inadvertent?
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A No.

Q He knew you were a reporter?

A Yes, he did.

Q Let’s turn to Source 13. How many
times did Source FBI 13 give you information
about the Amerithrax Investigation or
Dr. Hatfill?

A Five to 10 times.

Q Did Source FBI 13 ever provide you
documents about the Amerithrax Investigation?

A No.

Q Did you ever take notes of any
conversation you had with FBI Source 13
relating to the Amerithrax Investigation?

A Are we on 13 or 147

0 Thirteen.

MR. LEVINE: Thirteen.
THE WITNESS: No.

BY MR. CONNOLLY:

Q Have you ever met Source 13 in
person?
A Yes.
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Q How many times?
A Handful of occasions.
Q And were these meetings similar to

your meetings with FBI Sources 11 and 127

A Yes, they were.

Q Were they in public settings?

A Correct.

Q Did you ever speak to FBI Source 13
on the telephone?

A Yes.

Q Can you tell me about how many
times? Let me --

A Five to 10 to a dozen occasions.

Q Again, only to the Amerithrax

Investigation.
A I understand.
0 I apologize. Do you recognize

Source 13’s voice on the phone?

A Yes.

Q Do you have an office phone number
for Source 137

A Yes.
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Q Do you understand the prefix of
that office phone number to be connected to a
particular agency?

A Yes.

Q And what agency is that?

A The FBI.

Q Do you have a mobile phone number
for Source 137

A I don’t recall.

Q If you had Source 13’s mobile
phone, would it be readily retrievable by
you?

A If I had it.

Q Fair enough. Do you know whether
FBI Source 13 was employed or affiliated with

the FBI during the entirety of the Amerithrax

Investigation?
A Do I know?
Q Yes.

A Yes, I know.
0 And what is the answer to that?

Was he?
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A No.
Q No. Okay. Did FBI Source 13 know

you were a reporter?

A Yes.

Q Did you and FBI Source 13 ever
discuss articles or broadcasts -- well, let
me -- did you ever broadcast something and

have a discussion with FBI Source 13 after

the broadcast regarding the Amerithrax

Investigation?
A No.
Q Did FBI Source 13 ever tell you

something that you reported about Dr. Hatfill

or the anthrax investigation that was

incorrect?
A No, sir.
Q Did Source 13 ever tell you not to

report something about Dr. Hatfill or the
anthrax investigation because it was
incorrect?

A On occasion, I would get

information through this individual that I
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had seen in a public setting elsewhere and be
advised not to b;lieve it.

Q And was this information that had
been broadcasted or published by other news
organizations, typically?

A Typically, yes.

Q Were you aware of anyone other than
Source FBI 13 that is aware that FBI
Source 13 is a source for you?

A I’'m not aware of anyone.

Q As to FBI Source 13, did you have a
longstanding relationship with FBI Source 13
that predated the Amerithrax Investigation?

A Yes.

Q And about how long?

A Several years.

Q Had you used FBI Source 13 as a
source on other articles or broadcasts
before?

A Yes.

Q And again, did you have a standing

arrangement with FBI Source 13 that anything
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he disclosed to you was conditioned on you
providing anonymity for ﬁim?

A Correct.

Q And when I say "him," I’m not
trying to be gender-specific.

A I understand.

o] Did you ever tell FBI Source 13
that vou might need to disclose his identity
to your editor?

A No.

Q Or that you might need to disclose
his identity to a court or grand jury?

A No.

Q Did you ever have a conversation
with Source 13 as to how his information
would be attributed in the broadcast?

A No.

Q At any time in your relationship
with Source 13 in the Amerithrax
Investigation, did you ever believe that

disclosures he made to you were inadvertent?

A No.

130

Stewart, James




10

11

12

13

14

15

16

17

18

19

20

21

22

Q That were a product of you tricking

him in some way?

A No.

Q That he was intoxicated at any
point?

A No.

o] Who is Source 137

MR. LEVINE: He is going to decline
to answer that question respectfully based on
the grounds that I previously outlined.

BY MR. CONNOLLY:

Q And I didn’t ask for the previous
one. Who is Source 127

MR. LEVINE: Same objection.

MR. CONNOLLY: Okay. All right, we
have one more chapter to go. Now we’'re going
to go to Source FBI 14.

BY MR. CONNOLLY:

Q How many times did FBI Source 14
provide information to you about Dr. Hatfill
and the Amerithrax Investigation?

A Less than five.
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Q Did you have a longstanding
relationship with FBI 14 that predated your
reporting on the Amerithrax Investigation?

A Not long, no.

Q To the best of your recollection,

do you recall reaching out to FBI 14 in the

fall of 2001 regarding the Amerithrax

Investigation?
A No.
Q Do you recall approximately when

was the first time you reached out to FBI
Source 147

A 2002.

Q So of the four sources we’ve spoken
about today, is it fair to say FBI 14 was a
later source?

A Correct.

Q And had FBI Source 14 been a source
for you on other matters, not Amerithrax
Investigation, before the Amerithrax
reporting began?

A Yes.
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Q Did Source 14 ever provide you
documents about the Amerithrax Investigation?
A No.
Q Did you ever take notes of

conversations that you had with Source 147

A No.

Q Did you ever meet Source 14 in
person?

A Yes.

Q How many times?

A In regards to the anthrax
investigation --

Q Well, let me broaden it out. Let’s

say total first. Regardless of
circumstances.

A Numerous occasions.

Q And then as to the Amerithrax
Investigation, how many times have you met
him?

A Two, maybe three.

Q Did you meet this individual in a

public place?
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A Yes.

Q Was anyone beside yourself and -- ‘
A No.

Q Well, let me finish it. Was anyone

besides yourself and Source 14 in attendance?

A No.

Q Did you ever speak FBI Source 14 on
the telephone?

A Yes.

Q How many times? And again, I'm
limiting now to the Amerithrax Investigation.

A Maybe five times --

Q Do you recognize --

A Maybe less.

Q I apologize. Do you recognize
Source 1l4's voice on the phone?

A Yes.

Q Do you have an office phone number
for Source 147

A Yes.

Q Do you recognize the prefix of

Source 1l4’'s office number as emanating from a
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particular federal agency?

A Yes, I do.

Q And what agency is that?

A The FBI.

Q Do you have a mobile phone number
for Source 147

A Yes.

Q Was Source 14 employed or
affiliated by the FBI during the entire
course of your Amerithrax reporting?

A Yes.

Q How did you know Source 14 was
employed or affiliated with the FBI?

A Three years of acquaintanceship.

Q How confident are you that

Source 14 is in fact an FBI official?

A Very.

Q Did Source 14 know you were a
reporter?

A Yes.

Q Did you ever go to Source 14 and

ask him particular information, and he told
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you not to report it because it was incorrect
regarding the Amerithrax Investigation?
A There would be occasions when I

would vet information through this source and

be advised to -- not to believe it’s
accuracy.
Q Did FBI Source 14 ever tell you not

to report.something about Dr. Hatfill or the
anthrax investigation because it was just
simply too sensitive?

A No.

Q Do you know whether there’s anyone
besides ?ou and Source 14 that are aware of
the nature of your relationship with
Source 147

A Not aware of anyone.

Q When was the promise of anonymity
or confidentiality extended to Source 147

A At some point in the development of
our relationship.

Q You don’t have a specific

recollection of what was said during the
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conversation?

A No.

Q Did you ever tell Source 14 that
you might need to disclose his identity to
your editor?

A No.

Q Did you ever tell Source 14 that
you might need to-disclose his identity to a
court or a grand jury?

A No.

Q Did you ever discuss with Source 14
how the information that he or she provided
you would be attributed in your article?

A No.

Q At any time during your
relationship with Source 14, did you come to
believe that he had made disclosures to you
that were inadvertent?

A No.

Q That he was ever intoxicated when
he made these disclosures?

A No.
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Q Or that they were a product of
trickery by you?
A No.
Q Who is Source 147

MR. LEVINE: He’s going to decline
to answer that question, for the grounds
previously stated.

MR. CONNOLLY: Lét’s go off the
record.

(Recess)

MR. CONNOLLY: Mr. Stewart, I
appreciate you coming here today. I have no
further questions for you. Thank you.

THE WITNESS: Thank you.

EXAMINATION BY COUNSEL FOR DEFENDANTS

BY MS. SHAPIRO:

Q Mr. Stewart, how would you define
an investigative reporter?

A A reporter who does investigations,
I suppose.

Q Is that reporter an investigative

reporter or is that a particular genre of
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reporter?
A Lately, it seems to be a genre.
Q Would you consider yourself an

investigative reporter?

A No.

Q Do you investigate as part of doing
your job to put stories on the air?

A I seek facts.

Q Is investigating something
different from seeking facts, in your mind?

A You’d have to go to a journalism
school to get into definitions, but there is
a class of reporters who call themselves
that. I do not.

Q But you do consider a part of your
job to try to learn as much information as
you can to report an accurate story; correct?

A Correct.

Q Do your producers assist you in the
reporting function?

A No.

Q You do all of your own reporting?
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

___________________________ X
STEVEN J. HATFILL, M.D.,

Plaintiff,

V. : No. CIV-A-03-1793 (RBW)
(Judge Walton)

JOHN ASHCROFT et al.,

Defendants. :
——————————————————————————— x

Washington, D.C.

Tuesday, May 9, 2006

Deposition of
REX A. STOCKHAM

a witness, called for examination by counsel for
Plaintiff pursuant to notice and agreement of
counsel, beginning at approximately 9:25 a.m. at the
law office of Harris Wiltshire & Grannis, LLP, 1200
18th Street, NW, Washington, D.C., before M. Bryce

Hixson of Beta Court Reporting, notary public in and

for the District of Columbia, when were present on

behalf of the respective parties:
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MS. RICHARDSON: Sorry to be so
broad.
MR. FREEBORNE: Yes.
BY MS. RICHARDSON:
Q And I said Mr. Kift and Mr. Slavin
when I talked about did they say anything
else to you.
A Right, no.
Q Would you mind stating your full

name for the record --

A Sure.
Q We've gone this long.
A It's Rex, the middle initial is A,

last is Stockham; S-t-o-c-k-h-a-m.
Q What's your current address?
A Home address?
THE WITNESS: Can we go off the
record for just a second.
MS. RICHARDSON: Sure.
(Counsel conferred with witness)
MS. RICHARDSON: I'm going to

withdraw the question just because --
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MR. FREEBORNE: And just for
purposes of the record, we have agreed to
accept service of a subpoena should
Mr. Stockham be called at trial.

Mr. Stockham, do you authorize me
to accept service of a subpoena on your
behalf?

THE WITNESS: Yes.

BY MS. RICHARDSON:

Q All right. Starting after high
school, can you give me your educational
background?

A Yes. I have a Bachelor of Science
Degree in chemistry from West Liberty State
College, and a Master's of Forensic Science
from George Washington University.

Q Where do you currently work?

A I work in the laboratory division,
the Evidence Response Team Unit.

Q How long have you worked at the
FBI?

A Twenty-two years.
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0 What is your current title?

A Supervisory special agent.

0 Would you mind describing your job
to me?

A I am the program manager for the

FBI's forensic canine program.

Q Forensic. In that position, are
you involved in investigations?

A Yes.

Q Do you ever supervise
investigations?

A I supervise facets of
investigations.

Q I take it that would be of the

forensic canine facet?

A That would be the forensic canine
facet.
Q Glad we're together.

And how long have you been in your
current position?
A It'll be a year in June.

Q Congratulations.

20
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communication regularly, irregularly --

A Irregularly.

Q Irregularly?

A Correct.

Q But they did report back to you?

A Yes.

Q Who compiled the information that
came back to you?

A That would be me.

Q So if something would come from the
team, and you would compile it together? Or
would the team compile the information and
then deliver it to you?

A Each team’s responsible for their
own activities and the results of their own
activities. Okay? Then collectively, I'm
responsible for the batch of information, and
analyzing the batch -- that batch of
information.

So basically what I -- I manage how
we’'re using the dogs. And any follow-up work

that we may need to do based upon the

37
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information that we get. It’s kind of a
building block process.

Q So based on your answer, you would
analyze the information?

A Correct.

Q Just to go back to the other teams,
who did they report their results to? I know
you said you weren’t sure which one went with
which, but did they have a similar structure?

A Well, again, each -- we have three
separate groups going out. End of the day, I
end up with all the information.

There’s irregular contact during
each day between myself and those other
groups. But at the end of the day, it all
comes back to me.

Q So once all the information comes
in from all three separate teams, you compile
that information?

A That’s correct.

Q And then you analyze it?

A Correct.
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Q So I'm just walking through a
hypothetical and I'm going to make it
ridiculous, not to be silly, but so that we
get into law enforcement.

Say Team Tinkerbell --

A Yes.

Q Goes in the field and they find a
Smurf of something. Do you know what a Smurf
is?

A Yeah, of course.

Q Of course, you have kids. So I
know. That result would then be reported to
the Tinkerbell team leader?

A Well, that person would be there
observing it, ves.

Q And then would that person
observing it then report the information back
to you?

A Correct.

Q And then you would take all the
Smurf sightings, compile them, and analyze

them?
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A Correct.
Q How was the information reported
back? Was it verbally? In writing?
A At the time, it was verbal.
Ultimately, writing.
Q When did the switchover happen?
A A year-plus later.
Q Any reason the switch from verbal
to written?
MR. FREEBORNE: To the extent it
would reveal an investigative technique, I
would instruct the witness not to answer.
MS. RICHARDSON: Do you want to
talk to him about it?
MR. FREEBORNE: Do you need time to
consult?
THE WITNESS: Do you have two
seconds?
MR. FREEBORNE: Sure.
(Counsel conferred with witness)
BY MS. RICHARDSON:

Q I think the question pending was
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why did you switch over from verbal to
written communication?

A There was -- we did not switch,
there was an intention to do a written
report, but because of time constraints, we
weren’t able to generate a written report
right then and there.

Q I'm sorry; you.said there was an
intention from the beginning to do written
reports?

A Any time we work, we generate a
written report of findings and results.

Q So at first, you just didn’t have
time to --

A No, it’s -- it’s a pretty
voluminous process. So no, there’s no time
to do that.

Q You said about a year in. And I
was being sloppy, I didn’t really establish
dates.

A I don’'t know dates.

Q You don’t know --

41
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A No.
Q Dates? So I wasn’t being sloppy --
A No.

Q Let’s go back to the fact that you
said you compiled the information. Without
telling me the content of any of the
information, what did you do to compile it?

A We have forms that we fill out.
And again, then organizing those forms,
analyzing the results on those forms of what
occurred.

Q And then again, without telling me
the content or what you did to the content,
what did you do to analyze them?

A Again, it‘s just a review of -- of
the findings. Review of what the dogs did.

0 Did you produce another written
report after --

A That’s the final report that we put
out that we were discussing.

Q How often did you compile the

information?

42
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A Just at the end. When we are
finished with our work and we sit down and we
take a look at -- at the information and
generate our report.

Q So when you say "at the end," I
assume you don’t mean at the end --

A We’re finished.

Q Of the investigation?

A No, no, when we’re finished with
our canine deployment.

Q Oh, with a particular deployment?

A Yes.

Q How about the analyzing of the
information?

A That goes on during the -- during
the investigation, because there are certain
things that have to be done. And then
ultimately, that information is memorialized
in our report.

Q When you say "canine deployment,"
would you just define that for me?

A Getting the dogs on a plane,
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getting them to where we’re going, getting
them out working, putting them back on an
airplane and sending them home. That would .
be our deployment.

Q So the kind of end and beginning of
these are to get the dogs where they’'re
going --

A Work.

Q Do what they got to do, and then
once they stop?

A Correct.

Q So say again, being very general
with my silly Smurf example, if you go out
and you send the dogs somewhere to look at
it, they do their job, and then they find
something and they stop, that’s one
deployment?

A No, deployment being we -- we have
an investigation that we’ve been assigned to,
and we conduct our investigation for a period
of time, whatever that -- whatever time it

takes us to accomplish the -- the task that
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we have, and then we’re done.
In other words, we finish that task
and everyone goes home. That'’s a deployment.
Q Could you tell me how many
deployments -- I don’t know whether or not
this stumbles into law enforcement -- so to
the extent that you can tell me without
revealing law enforcement information, how
many deployments there were for Amerithrax?
MR. FREEBORNE: I'm going to
instruct the witness not to answer based upon
law enforcement privilege.
BY MS. RICHARDSON:
Q Can you answer that question at all
without revealing law enforcement --
A No.
Q So it’s a no.
We’re going to go back to the
forms.
A Okay.
o] In filling out the forms both in

the compiling and the analyzing, did you
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consult any notes?
A No. Being a consultant, the notes
are the forms that we fill out.

In other words, there’s a sheet
that we write the information in. It’s to
track locations and all the details,
witnesses. So that essentially is the form
that provides the information ultimately for
the final report, the final analysis.

Q Does the form have a title?

A We call them deployment sheets.

Q And who fills them out?

A A member of each team. So they’ll
be one person per canine group that’s out.

Q Is that an assigned position or
do --

A Yes.

Q And generally, is that a support
person, a handler?

A No, it’s never the handlers. It’s
someone, part of the support group that we’re

working with.
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Q Would it be a supervisor such as
yourself that’s asked --
A Could be, vyes.

Q And whoever made the notes kept

A Oh, yes.

Q And then sent them on to you?

A Yes.

Q And by notes, I mean the form.

A Deployment sheets, yes.

Q Was the Amerithrax investigation a
large investigation?

MR. FREEBORNE: Objection to form.
What do you mean? Can you define "large?"
Relative to what?

BY MS. RICHARDSON:

Q Was it the largest investigation
you’ve been involved in in your career at the
FBI?

A No.

Q Was it top 107

A It’'s probably getting in the top

47
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So you’'re given at the -- you're
given your job assignment and, again,
they’re handed a scent article and a
particular place that they’'re going to
conduct their work and they go do their work.
Q What’s a "scent article?"
A That would be -- I'm sorry.
MR. FREEBORNE: Let’s take a moment
to consult about that.

(Counsel conferred with witness)

BY MS. RICHARDSON:

Q What is a "scent article?”

A It’s an object that contains human
odor.

Q So they were given a "scent

article" and where to go.
Who provided the information of
where to go?
A Washington Field Office.
Q Who communicated that information
to the canine units?

A The details of where the teams were
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going were provided by the Washington Field
Office, and then the representative from each
time would have the locations.

And then again, dog handlers are
not provided any of that.

Q Not the location?

A No. No, they’'re told get out of
the car and start right here.

Q So the person who knew where you
were going got the information from the
Washington Field Office?

A Correct. Or through me, ves.

Q Sometimes the information was
through you?

A Yes.

Q In general, what work did the
bloodhound units do in the anthrax case?

MR. FREEBORNE: I’'m not sure we can
answer that and not reveal investigative
techniques. What do you mean "in general"?

BY MS. RICHARDSON:

Q Well, without getting into detail,

88
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would you agree with me that the dogs did
some kind of sniffing activity;

A Yes.

Q And so they’re not doing

interviews, 1lifting fingerprints?

MR. FREEBORNE: We're talking about

the dogs?
MS. RICHARDSON: Yes.
BY MS. RICHARDSON:
Q I mean, they’'re doing work with
their noses. Is that correct?
A Yes.
Q Would you agree with me on that?

And whatever work they did with
their noses, the sniffing, we’ve talked about

before, there was a record made of those

efforts?
A Yes.
Q And the record was the -- now I

can’t remember the name of it.
A The deployment sheets.

Q The deployment sheets.
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A

Q

Yes.

Thank you.

MR. FREEBORNE: I object to form in

terms of the term "record," and to the extent

you’'re implying that was kept in a system of

or

records,

but --
Q

sheet,
A
Q
A
Q

and I think that’s inaccurate,

BY MS. RICHARDSON:

I'm just asking the deployment
the --

They’'re more notes --
Information where --

Than they are official records.

Generally speaking, without getting

into specifics, if we can, can you tell me

what type of information was put on the

deployment sheet?

MS. RICHARDSON: If you need to

consult on that, that’s fine.

moment.

MR. FREEBORNE: Yes, let’s take a

(Counsel conferred with witness)
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MS. RICHARDSON: So I think the
question pending right before we took our
break is that -- actually, I don’t remember,
so --

MR. FREEBORNE: The question, I
believe, was what type of information would
be found in a deployment sheet?

BY MS. RICHARDSON:

Q Yes. Generally speaking without
telling me investigative details, but

generally what type of information.

A Date and time?
Q Date --
A Date --

Q And time?

A Yeah, date and time; case
identification; what scent article we would
be using; place that we were conducting the
search; the response, the outcome of the
search. Witnesses, and keeper of the -- of
that particular note or that deployment

sheet. And things like GPS coordinates;
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whether we took photographs; what team.

Q So if the bloodhound sniffed
someone with a reaction, is that what
response means --

A Mm-hmm.

Q On the deployment sheet?

A Yes.

Q If they sniffed Dr. Hatfill, would
that response be --

A Yes.

Q On a deployment sheet? The term
"alerted, " what does that mean?

A An alert is one of -- one of two
things for live human scent canines, because
it’s different in other disciplines. It can
be an alert on a structure or a vehicle. Or
it could be an alert on an individual.

So it could be come to a door, dog
paws the door, dog barks at the door, or
whatever the response -- the trained response
of the dog is.

Q So the trained response --
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A Is the alert.
Q Is the alert.
A Yes.

Q If a dog alerted, would that be in
the deployment sheet?

A Yes.

Q The locations that the dog sniffed,
would those be in the deployment sheet?

A Yes.

Q If they sniffed places that
Dr. Hatfill had been, without telling me
those places, would those be in the
deployment sheet?

A Every place we conducted a -- a
sniff test, if you will, have been recorded
in those sheets.

Q And the reactions to those
locations --

A Yes.

Q Would be in the deployment sheets?

A Correct.

Q If they sniffed the anthrax letters
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before sniffing Dr. Hatfill or someone else,
would that be in the deployment sheet?

Let’s start more general. If they
sniffed a scent article before sniffing

someone else, would that be in the deployment

sheet?
A They sniff a scent article before
they do any -- any search.

Q With the scent article?

A And that’'s listed on there.

Q It’s on the list?

A Yes. And that -- that object is
listed on there.

Q On the deployment sheets?

A Yes.

Q If they sniffed an anthrax letter
before sniffing Dr. Hatfill, or a location,
would that be in the deployment sheet?

MR. FREEBORNE: I think that calls
for specifics. Why do you want to go beyond
the scent article, Counsel?

MS. RICHARDSON: Can you answer
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that question without --

MR. FREEBORNE: At this juncture, I
would advise the witness not to answer based
upon the law enforcement privilege.

BY MS. RICHARDSON:

Q You can’t answer that without
revealing law enforcement information?

A Correct.

Q Were any conclusions or theories
noted on the deployment sheets?

A No, it’s just matter of fact what
the responses were.

Q What then happened to those
deployment sheets?

A They stay in my possession. They
were ultimately scanned into a PDF format,
and ultimately a copy of the deployment
sheets went to the Washington Field Office,
and that probably occurred within the last 12
months.

Q Let me just break down the steps.

So did you get an original or a copy of the
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deployment sheets?

A I keep all the originals. There
aren’t -- the only other copies that are
being made are the PDF electronic copies =--

Q So there weren’t --

A Go ahead.

Q There weren’t any other copies like
the other teams, Team Tinkerbell ~-

A No.

Q They didn’t have a copy?

A No.

Q So then they were scanned into the
PDF, as you said --

A Correct.

Q And then a copy of the PDF went to
the Washington Field Office?

A A copy of the file, my -- my
investigative file, which contained those
deployment sheets -~ that ultimately was
turned over to the Washington Field Office.

Q Could someone access that file?

A No. At the Washington Field
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A Yeah, and I don’'t recall -- two
ladies from the Washington Field Office came

over and interviewed me.

Q When did they do that?

A It’s been 2-1/2 years ago,
probably.

Q How many times did they visit you?

A They contacted me on the phone once

and visited once in-person.

Q Did they give you instructions over
the phone before they visited?

A I don’t recall.

Q Did you provide them with any
information?

A It’s basically the same things.
The contacts that I’ve previously disclosed.

Q Did you give them any documents?

A I don’t think I did.

Q Did they ask you about any specific
disclosures?

A I don’t recall.

Q You don’t know.
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MS. RICHARDSON: And Paul, just
while we’re talking about this, I don’t think
we have the daytimer notes that we talked
about earlier.

MR. FREEBORNE: You have it, I
believe, in an e-mail that memorializes the
content of those daytimer notes that lists
the context that Mr. Stockham has had with
reporters pertaining to the anthrax
investigation.

MS. RICHARDSON: To the extent that
the notes are around and they still exist, we
would like to have them if they’re
responsive.

MR. FREEBORNE: I’'1ll make inquiry.

MS. RICHARDSON: Okay, thank you.

BY MS. RICHARDSON:

Q Are you familiar with the FBI's
guidelines on what can and cannot be
disclosed to the press during an ongoing
criminal investigation?

A I -- I have not reviewed them, no.
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Q Have you had any training on them?

A Don’t know if I have or haven’t. I
mean, again, don’'t -- I don’t recall.

Q You don’t recall?

A No.

Q Are you familiar with the policy on

the release of an uncharged individual’s name
in a criminal investigation?

A Nope.

Q How about the Privacy Act? Do you

know anything about the Privacy Act?

A No.
Q You’re not familiar with it at all?
A No, I know what the Privacy -- I’'ve

just heard of the Privacy Act, but I don’t

deal in anything in any of those matters, no.

Q Do you believe that other FBI
officials would know about -- let’s break
them out down one-by-one for clarity -- the

guidelines on what can and can not be
disclosed to the press?

MR. FREEBORNE: I object to form
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and it calls for speculation. And that
objection stands for all of the rest of
questions.

BY MS. RICHARDSON:

Q You can answer.
A Oh, we have -- we have fine people
in -- in different positions that that’s

their job. We have press officers to handle
that.
Q Same thing for the uncharged
individual’s name?
A Sure.
MR. FREEBORNE: Same objection.
BY MS. RICHARDSON:
Q And then for the Privacy Act?
A Yes.
MR. FREEBORNE: Same objection.
BY MS. RICHARDSON:
Q Farlier, you said that you have
supervised investigations.
A Mm-hmm.

Q As someone who supervised an

176
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investigation, in general, do you try and
tell the public who you’re interviewing or
likely to interview in an investigation?

A No.

Q Do you in fact try not to divulge
that to the public in advance?

A Correct.

Q Why?

A Nothing good comes out of it.

Q How about when you’re doing a
search, and in fact, for you in particular
with the dogs.

A Mm-hmm.

Q If you're going to do a search with

the dogs, do you try --

A Right.

Q And let the public know beforehand?

A Only on the occasion where there’s
another end goal. Serial killer cases is a
perfect example. There was a -- a goal for

letting people know that we were in town

conducting searches. But, no. As a routine

177
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course of action, no.

Q How about surveillance? You're
surveilling a particular person. You
wouldn’F divulge that to the public?

A No.

MR. FREEBORNE: Objection to form.
And I don’'t think you’ve laid the predicate
that he in fact engages in surveillance.

BY MS. RICHARDSON:

Q When you’ve supervised
investigations, have those investigations
included surveillance?

A Yes.

Q When you’ve been doing surveillance

in the investigations in general, do you

disclose to the public that you’re doing

surveillance?
A No.
Q In fact, in general, you don’t want

to make it apparent --
A Correct.

Q That you’re doing surveillance?
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How about the strength of evidence, as
someone who'’s supervising an investigation,
have you disclosed to the public how strong
your evidence ig?
A No.
Q Can you imagine a reason to do
that?
MR. FREEBORNE: Objection to form.
THE WITNESS: Particularly, it’s a
fairly general question, and I don’‘t think I
can give you a good answer for that general
of a question.
BY MS. RICHARDSON:
Q How about the idea of giving
someone "the Al Capone treatment?"
Do you know what I mean --
A No.
Q By that? How about the term
"sweating someone?"
MR. FREEBORNE: Objection to form.
What’s the question?

MS. RICHARDSON: I'1ll back it up,
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I'm sorry.

MR. FREEBORNE: Does he know what

is meant by sweating?

BY MS. RICHARDSON:

Q As a supervisor of
investigations --

A Yes.

Q In general, would you want the

public to know that you were "sweating
someone?"

A "Sweating someone." Please define
a little bit more so I’'m clear.

Q Sure. Do you know what I mean by
applying pressure to someone so that they
would break?

A And let the public know that?

Q Yes.

A No.

Q You wouldn’t let the public know?
Okay.

MS. RICHARDSON: I think we’re back

to Virginia Patrick. If we want to take a

180
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break off the record real quick just to make
sure.
(Recess)
BY MS. RICHARDSON:

Q The question pending is did you
visit the home of William and Virginia
Patrick?

A Yes, I did.

Q When did you visit their home?

A To be honest, I don’t know the
date.

Q Was it during the time period of
July of 2002 to January of 20037

A Probably.

Q Was it during the time frame of

your involvement in the Amerithrax

Investigation?

A Yes.

o] Did you get authorization for the
visit?

A Again, I was directed by Washington

Field Office to -- that they had -- directed

181
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isn’t the right term. They asked me if we
would be willing to do a demonstration at the
Patrick’s house, and I said sure.

Q Who was the "we?"

A I don’t want to say a name because
I'm not positive. I'm not positive who I was
talking with at the time that asked me to go.
Most of my interaction was with Bob Roth,
so -- but I can’t say it was definitely Bob
Roth.

Q Anybody else it could have been?

A Bob Roth. Dave Dawson, typically.

Q Anyone else in that universe?

A No.

Q So they asked you if you could go

do a demonstration?

A Correct.
Q What was your response?
A Sure.

Q And you went to go visit the
Patricks?

A Yes.
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Q Did you go find Ms. Patrick at a

local grocery store?

A No.
Q Did anyone with you?
A No.

Q What did you say to the Patricks?

A When I was asked to go up with the

dogs, we were asked just to show -- it’s a
technique, and a matter of fact, it’s -- we
talked about -- Ted Hamm does a demonstration

in the Times-Picayune, a similar
demonstration where we just were asked to go
out and show, it’s called a missing member.

So we have a sheet of paper and we
put a couple odors, human odors, on a sheet
of paper. We have the two people who held
the paper walk out, and they walk together
and split. One hides, one comes back to the
starting point. We have a dog come out,
sniff the sheet of paper, and the dog will go
find the person that’s missing.

In other words, there’s two odor

183
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A Again, I don’t recall anything.
Specifics, I don’t recall any specifics. She
spoke, but it wasn’t any -- I mean, there’s
no -- we had no discussions, case-related
discussions, at all.

0 So with Virginia Patrick, no
discussion of Steven Hatfill?

A No.

Q Let’s go to the other people who
were on the scene. We’ve done --

A Myself.

Q Let’s go with the first Scott,
Scott Decker.

A Scott Decker.

Q Did he speak to Dr. Patrick?

A Again, I don’t know -- I’'m sure,
because he and the other Scott were in the
house before I showed up, so I would -- I
have no direct knowledge of it. I mean, I
really wasn’t paying attention to who’s
speaking to who while we were out there,

because I was up making my little spiel and
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then wanting to get out.

Q How did you know they were already
in the house?

A Because they said we’re going to
the house, we’ll call you to come over.

Q Where did they tell you that?

A Before we went over.

Q Where were you before you went
over?

A Somewhere in Frederick. We were

close by. And he basically said we’ll call

vou if we’re going to have you come over and

do this.
MR. FREEBORNE: That’s okay.
BY MS. RICHARDSON:
Q Did you meet the agents at wherever

this location was in Frederick?

A I went to their house, to the
Patricks’ house.

0 Earlier, you said you met them
at --

A Oh, we’'ve been working. Like I

196
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said, we’ve been working this case. We’ve
had a lot of, you know, a lot this -- a lot
of interaction with the WFO agents because
we’'re working. It’s not like we came
specifically to go do that and that’s all we
did. Because we’'re out working.

Q So you got a call from the agents,
Scott‘and Scott, and they asked you to come

to the Patricks’ house?

A I got a call from somebody -- I
don’t recall who -- asked us to go over.
Q Okay.

A Okay. And then we were basically
told they’ll call when they want you to come
over. So we sat, they called us, we came
over, we did our thing, we got in the car and
left.

0 Were did you sit?

A Near the house, somewhere near the

Q How long were you sitting there?

A No clue.
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Q We were talking about Scott
Decker --
A Yes.
Q And I asked about Bill Patrick.

Did he speak to Bill Patrick?

A I don’'t have any recollection of
that.

Q Virginia Patrick?

A Again, there had to been some
conversations between both Scotts and -- and

them. Don’t know who had what conversation.
One of them could have been completely
silent. I would have not -- I wouldn’t be

able to tell you.

Q So the same answer is for Scott
with no --

A Correct.

0 Last name?

A Correct.

0 How about the handlers? Did the
handlers speak to Dr. Patrick?

A Don’t recall that they did.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEVEN 3. mATFTLL, :
Plaintiff,
V. z CA No. 1:03-01793 (RBW)
MICHAEL MUKASEY et al., z
Defendants. :
___________________________ x

Washington, D.C.

Wednesday, March 19, 2008

Deposition of
VICTOR WALTER

a witness, called for examination by counsel for
Plaintiff, pursuant to notice and agreement of
counsel, beginning at approximately 10:00 a.m., at
the law offices of Harris Wiltshire & Grannis LLP,
1200 Eighteenth Street, NW., Washington, D.C.,
before Gary Millstein of Beta Court Reporting,
notary public in and for the District of Columbia,

when were present on behalf of the respective

parties:
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A Okay.

Q Are you experiencing any physical
condition that would prevent you from
testifying fully and truthfully today?

A No.

Q And are you taking any medication

or other substance that would impair your

memory?
A No.
Q Where are you currently employed?

A ABC News.

Q And out of what office do you
currently work?

A I'm based in Miami, but I work out
of the New York office and an office in Miami
for ABC News.

Q And how often do you work out of

the New York office?

A It varies from time to time, story
to story.

0 Is Miami a much better place to
live?
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A Yeah.

Q And what is your current position
or title?

A I'm a investigative producer in the
Brian Ross Unit.

Q And the Brian Ross Unit, how many
other reporters or producers is that
comprised of?

A Well, Brian is the chief
investigator correspondent, and we have
approximately two, three -- three other
producers, and as many associate producers in
the unit.

Q And how long have you been in the
Brian Ross Unit?

A I have been with Brian at ABC News
since 19942

Q So, this would have been the
position you held during the time period of
September 2001 to December of 20047

A That’s correct.

Q And did you work with Mr. Ross on
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his reporting on the anthrax investigation?

A I did.

Q And can you describe for me briefly
what your involvement consisted of?

A Developing the story as it
unfolded.

Q And did your involvement include
speaking with FBI officials?

A Yes.

Q And are you aware that Mr. Ross has
been deposed in this case?

A Yes.

Q And are you aware that Mr. Ross has
testified that his reporting on the anthrax
investigation was based, in part, on two
anonymous FBI officials?

A Yes.

Q And are you aware that Mr. Ross
initially identified those FBI officials as
Source A and Source B, but otherwise refused
to reveal their identities?

A Yes.
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Q And do you understand that Mr.
Cogswell, Edwin Cogswell has waived his
promise of confidentiality and that you are
free to testify about your conversations with
him?

A Yes.

Q And are you aware that Mr. Ross has
since confirmed that Source B is Edwin
Cogswell?

A Yes.

Q Who is Edwin Cogswell?

A He is the -- or was at the time,
the public information officer or one of the
public information officers for the FBI.

Q aAnd how long have you known Mr.

Cogswell?
A Several years.
Q Did your relationship with Mr.

Cogswell precede your reporting on the
anthrax investigation?
A Yes, I knew Ed prior to that.

Q And how did you come to first know

10
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Mr. Cogswell?

A Different stories, trying to get
different information confirmed through the
Public Information Office, and he was one of
the officers that I had talked to.

Q So, if you would call the Public
Information Office, you would, at times, get
transferred to Mr. Cogswell?

A Yes.

Q And that’s how you developed your
relationship with him?

A That’s correct.

Q Did you communicate with Mr.
Cogswell regarding the FBI’s investigation of
Dr. Hatfill®?

A Yes.

Q And do you recall when the first
conversation you had with Mr. Cogswell about
Dr. Hatfill was?

A I don’t -- I don’t recall the first
time.

Q Mr. Ross testified that it would

Walter, Vic




10

11

12

13

14

15

16

17

18

19

20

21

22

12
have b?en after the first search of Dr.
Hatfill’s apartment, which was June 25, 2002.

Does that sound right to you?

A \Yes.

Q So, your first conversation would
have been after June 252

A I believe so.

Q aAnd did Mr. Cogswell provide you
information about the investigation of Dr.
Hatfi1l1l?

A Yes.

Q And did Mr. Cogswell, at times,
confirm information about the investigation
of Dr. Hatfill that you had learned from
another source?

A Yes.

Q And did Mr. Cogswell, at times,
also disclose to you new information that you
had not previously learned from another
source or from your reporting about Dr.
Hatfill?

A No.
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Q So, Mr. Cogswell only confirmed
information thag you had previously receive
from another source?
A That's correct.
Q Did you take any notes of your
conversations with Mr. Cogswell?
A T may have.

Q And do you still have those notes

today?
A I don’'t -- I don’t recall.
Q If you have those notes, do you

know where they would be located?

A I don't.

Q Do you keep any sort of file a
particular story that you’re doing that those
would be kept in?

A Possibly; I'm not sure.

Q Sort of as your general practice,
when you compile notes on a story and you’'ve
completed that story, what do you typically
do with your notes?

A I would either file them or throw
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them away. .

Q Approximately how many
conversations did you have with Mr. Cogswell
about the FBI's investigation of Dr. Hatfill?

A Maybe about a dozen.

Q And did you communicate with Mr.
Cogswell by telephone?

A That'’'s correct.

Q And would you call him at work or
on his cell phone?

A I would call him at work.

Q At work. Did you ever call him on
his cell phone?

A I'm not sure I had his cell phone
number.

Q And do you remember what his work
telephone number was?

A It would have been the Public
Information Office phone number for the FBI.

Q So, you would call the main number
and then ask for Mr. Cogswell?

A I would call the -- I believe I
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called the main number for the Rublic
Information Office. He may have had an
extension. I -- I can’t recall --

Q Did you ever communicate with Mr.
Cogswell via e-mail?

A I don’t believe so.

Q Did you ever meet Mr. Cogswell
in-person to discuss the investigation of Dr.
Hatfill?

A No.

Q And did Mr. Cogswell ever provide

you and documents related to the anthrax

investigation?
A No.
Q When you were communicating with

Mr. Cogswell regarding the FBI'’s
investigation of Dr. Hatfill, he was employed
by the FBI.
Is that correct?
A Yes.
Q And did Mr. Cogswell know that you

were a member of the media?
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A Yes.

Q And did he know that you were
working with Brian Ross?

A Yes.

Q Did Mr. Cogswell know that you
intended to report the information that he
provided to you?

A Yes.

Q And you never obtained any

information from Mr. Cogswell by trick or

deceit?
A No.
Q From all appearances, was the

information Mr. Cogswell provided voluntarily

given?
A Yes.
Q Was the understanding between you

and Mr. Cogswell that you would not identify
him by name in any of Mr. Ross’s reporting?
A That’s correct.
Q Can you describe for me the

discussions that you had with Mr. Cogswell in

16
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reaching that understanding?

A Well, he prefefred not to be
identified.

Q And did he tell you why he
preferred not to be identified?

A Not in so many terms. Not -- not
in so many words. That -- that he just
preferred not to be identified.

Q And what was that based on?

A He -- he was -- he was not an
operational person, he was not involved in
the investigation itself, he was removed, and
I think that any quotes or any statements
would come from a higher-up.

Q So, you got the sense from talking
to him that he did not want his name revealed
because he wasn’t involved in the
investigation?

A Well, because he was not -- he was
not an operational person involved in the
investigation.

Q And did he express to you why that

17
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mattered to him for purposes of deciding
whether to have his name disclosed?

A He -- he just preferred not to have
his name used.

Q And was that something that he
requested or did you volunteer that you would
be willing to withhold his identity?

A That’s what he preferred.

Q Now, you were the primary contact
for ABC News with Mr. Cogswell.

Is that correct?

A That’'s correct.

Q And you would then report to Mr.
Ross the information that you received from
Mr. Cogswell?

A Yes.

MR. FREDLEY: Can I have this
marked as Plaintiff’s Exhibit 44272
(Deposition Exhibit No. 442 was
marked for identification.)
BY MR. FREDLEY:

Q Mr. Walter, you’ve been handed what
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has been marked as Plaintiff’s Exhibit 442,
and this is a transcript of Mr. Ross’s
deposition in this case on March 23, 2006.
And I’11 ask you to turn to page 41. And if
you would read to yourself page 41, line 10,
to 42, line 11.

A To 11, did you say?

Q Yes.
A Okay.
Q So, Mr. Ross testified that you

told him that Mr. Cogswell was someone that
was "knowledgeable" about the investigation.
Is that correct?

A Yes.

Q And did Mr. Cogswell prove to be
"knowledgeable" about the FBI's anthrax
investigation?

A In his position, yes.

Q And do you know where Mr. Cogswell
was getting his information about the
investigation?

A I don’'t.

Walter, Vic




10

11

12

13

14

15

16

17

18

19

20

21

22

Q If you’d turn over to page 59. And
if you would read page 59, line 8, to 61,
line 1.

A Okay.

Q Mr. Ross testified that between
"five to times" Mr. Cogswell was unable to
immediately answer questions, but I was able
to provide that answer after checking.

Did Mr. Cogswell, in fact, in any
conversations with you say he was unable to
answer a question, but, later, was able to
answer that question?

A For clarification, I believe so,
yes.

Q And do you recall the substance of
those conversations?

A Not exactly.

Q Do you recall whether they were any
of the questions that you had posed to Mr.
Cogswell that he initially was unable to
answer that were related to Dr. Hatfill?

A Were related to the anthrax

20
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investigation, yes.

Q Do you recall whether they were
specifically related to Dr. Hatfill?

A I don’'t recall specifically.

Q Did Mr. Cogswell give an indication
as to where he found the answers to the
questions that you had posed?

A No. |

Q Did he indicate whether he had to
ask somebody or check a file?

A No.

Q If you look at page 49, line 14
through 50, line 10.

A Okay. Okay.

Q Prior to Mr. Ross’s deposition, did
you call Mr. Cogswell to ask whether he would
waive the promise of confidentiality he had
been extended?

A Yes.

Q And do you know approximately when
that conversation occurred?

A I'm not certain.

Walter, Vic




10

11

12

13

14

15

16

17

18

19

20

21

22

22
0 Was it a few weeks before Mr.
Ross’s deposition, a month? Any sense of
when that was?
A I -- I honest don’'t recall exactly.
Q And how did you reach Mr. Cogswell?
A By phone.
Q And where did you call him at?
A At his office.
Q His office. And he wasn’t

surprised when you told him that he was a

source for Mr. Ross’s reporting?

A No.
MR. SMITH: Objection to form.
BY MR. FREDLEY:
Q He didn’t deny being a source. Is
that correct?
A No.
Q Did Mr. Cogswell agree to waive his
promise of confidentiality at that time?
A I believe he -- he did not want to
waive it at that time, yes.

Q And did he explain why he did not
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want to waive his promise of confidentiality?

A I don’'t recall exactly.

Q Do you recall generally what he
said?

A I think he -- he said he preferred

not to waive at the time. That was his
preference.

Q If you look at page 65 of Mr.
Ross’s deposition, and if you would read to
yourself page 65, line 3 to 66, line 15.

A Okay.

Q In your conversation with Mr.
Cogswell, did he express to you that he was
concerned about this lawsuit?

A There may have been a discussion
about the lawsuit. Yes. Yes.

Q And what did Mr. Cogswell say about
this lawsuit?

A He acknowledged that he knew there
was one. At the time.

Q And did he tell you that he was

concerned about the lawsuit?
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A I -- I don’‘t recall that -- that he
said he had a concern of sorts, but that he
was aware of the lawsuit.

0 And, as Mr. Ross testified, did Mr.
Cogswell give any indication that he was
concerned that he might lose his job if he
was identified as a source?

A I don’t recall exactly.

Q Do you recall generally what he
said?

MR. SMITH: Objection. You can
answer.

THE WITNESS: Just that he was
aware of the lawsuit and knew what was
happening with the lawsuit, and, beyond that,
I -- I'm not -- I can’'t recall exactly.

BY MR. FREDLEY:

Q And you relayed your conversation
with Mr. Cogswell to Mr. Ross.

Is that correct?

A Yes.

Q Mr. Walter, I’'m handing you what’s
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been previously marked as Plaintiff’s Exhibit
76-A. And this is a transcript of Mr. Ross’s
June 27, 2002 report on World News Tonight.

Is that correct?

A I believe it is, yes.

Q Go ahead and hold on to Mr. Ross’s
deposition, and we’ll refer to that a few
more times.

If you look towards the bottom of
the page, the last underlined sentence there,
Mr. Ross reports "The FBI stresses that
Hatfill was one of 20 or 30 scientists under
scrutiny and not officially considered a
suspect."

Do you see that?

A Yes.

Q And would you turn to page 107 of
Mr. Ross'’s deposition? And read to yourself
page 107, line 18 to 108, line 12.

A I'm sorry, 18 -- page 107, 18 to?

Q To page 108, line 12.

A 12. Okay.
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Q Now, "Source B" is Mr. Cogswell.
Is that correct?

A That’s my understanding, yes.

Q And Mr. Ross testified that he was
confident that he heard from Mr. Cogswell
that Dr. Hatfill was "one of 20 or 30
scientists under scrutiny," but "not
officially considered a suspect." Correct?

A Correct.

Q Now, did Mr. Cogswell tell you that
Dr. Hatfill was "one of 20 or 30 scientists
under scrutiny," but "not officially
considered a suspect?"

A That would have been consistent in
a conversation I would have had with him,
yes.

Q If you turn to the next page of
Exhibit 76, Mr. Ross reports "But Peter,
there’s one more thing that intrigues
investigators. As your recall, the phony
return address on the anthrax letter was the

Greendale School in New Jersey. Agents have
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now discovered that Mr. Hatfill, when
attending medical school in Zimbabwe, lived
near the town of Greendale, where there is a
Greendale Elementary School. "

Do you see that?

A Yes.

Q Now, if you would look at page 109,
line of Mr. Ross’s deposition and read to
yourself from there through page 111, line 8.

A Okay.

Q Mr. Ross testified that Mr.
Cogswell confirmed that the FBI was aware
that Dr. Hatfill once lived near the Town of
Greendale, and that this fact intrigued
investigators.

Is that correct?

A I believe so, yes.

Q Did Mr. Cogswell tell you in
substance that the FBI was intrigued by the
fact that Dr. Hatfill was "attending medical
school in Zimbabwe, lived near the town of

Greendale, where there is a Greendale
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Elemeptary School?"

MR. SMITH: Objection to form.

THE WITNESS: Yes.

BY MR. FREDLEY:

0 Looking at Exhibit 76-A, is there
any other information contained in this
broadcast by Mr. Ross that you received from
Mr. Cogswell?

A I don’'t believe so.

MR. BAINE: If I might point out,
Counsel, I do believe that Mr. Ross may have
indicated that Mr. Cogswell confirmed that
nothing incriminating was discovered during
the searches.

MR. FREDLEY: Okay.

MR. BAINE: Just so you are aware
of that. I believe that was at page 107 of
his deposition. I may be wrong, Counsel.

BY MR. FREDLEY:

Q Mr. Walker, I'm going to hand you
what has previously been marked as

Plaintiff’s Exhibit 90-A. And this is a
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transcript of Mr. Ross’s October (sic) 12,

2002 report on World News Tonight with Peter

Jennings.

Is that correct?

MR. BAINE: August 12.

MR. FREDLEY: August 12. Excuse
me.

BY MR. FREDLEY:

Q August 12, 2002.

A Okay.

Q If you turn to the second page, and
for the last full paragraph, Mr. Ross there
at the end and the last sentence, it says
starting with "In fact, American officials
say."

Do you see that?

A Yes.

Q So, Mr. Ross reported that, "In
fact, American officials say, simply put,
there’s just not enough, unlike other
government scientists, to now clear Hatfill,

and they’re unimpressed by his news
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conference denials." .

If you would look at page 137 of
Mr. Ross’s deposition and read to yourself
from line 19 to page 138, line 13.

A Okay.

Q Did Mr. Cogswell tell you that
there’s "not enough, unlike other government
scientists," to clear Hatfill?

A Yes.

Q And did Mr. Cogswell tell you that
FBI officials were "unimpressed" with his
news conference denials?

A I believe so.

Q And did he tell you why FIB
officials were "unimpressed" with Dr.
Hatfill’s news conference denials?

A I don’t recall.

0 Is there any other information
contained in Plaintiff’s Exhibit 50-A that
you received from Mr. Cogswell?

A I don’t -- I don’t believe so.

Q I'm handing you what has been
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previously marked as Plaintiff:s Exhibit
94-aA. And this is a transcript of Mr. Ross's
October 22, 2002 report on World News Tonight
with Peter Jennings.
Is that correct?

A Yes.

Q I'1ll ask you to look at the third
underlined sentence there where it says

"That’s right, Peter, Steven Hatfill."

Do you see that?

A Yes.
Q "That’s right, Peter, Steven
Hatfill." And while there is no direct

evidence, authorities say they are building
what they describe as a growing case of
circumstantial evidence."

If you look at page 141 of Mr.
Ross’s deposition transcript, lines 4 through
11, Mr. Ross testified that he received that
information from Mr. Cogswell.

Is that correct?

A Correct.
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Q And did Mr. Cogswell tell you‘that
the FBI was building "a growing case of
circumstantial evidence" against Dr. Hatfill?

A Yes.

Q And do you recall whether Mr.
Cogswell described what that "circumstantial
evidence" was?

A I don’t recall.

Q Again, on Plaintiff’s Exhibit 94-A,
towards the bottom of the page, the last full
paragraph, the one that begins "Some of the
same dogs used in the Sniper case."

Do you see that?

A Yes.

Q And the last sentence in that
paragraph, Mr. Ross reports, "While Hatfill
is still not officially called a suspect, he
still clearly is the main focus of the FBI,
even though he continues to deny any
involvement."

Do you see that?

A Yes.
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Q If you look at page 148 of Mr.
Ross’s deposition, lines 2 through 12, Mr.
Ross was asked who his source was for this
information, and he testified that, within
the FBI, the sources included "Source A" and
Mr. Cogswell.

Is that correct?

A Correct.

Q And did Mr. Cogswell tell you that,
while not officially considered a suspect,
Dr. Hatfill was still the main focus of the
FBI?

A Yes.

Q Is there any other information
contained in Plaintiff’s Exhibit 94-A that
you received from Mr. Cogswell? And, in
particular, the highlighted sections?

A I don’'t believe so.

Q This broadcast also reports that
the FBI was using a three-member team of
bloodhounds in the anthrax investigation, and

describes, in part, how those dogs were used
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in the investigation.
Is that correct?

A Yes.

Q Mr. Ross has testified that you
were actually introduced to the dogs.

Is that right?

A That’s correct.

Q And did they react to you?

MR. SMITH: Objection to form.

MR. FREDLEY: Okay. A little
levity.

BY MR. SMITH:

Q How did you meet the dogs and their
handlers?

A I met them out in California, and
did a -- did some videotaping of them out --
out in California.

Q How did you get permission to go
and videotape the dogs and speak with the
handlers?

A I believe I -- I spoke to Rex

Stockham. I believe he was the FBI
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permission for us to go and -- and get some
tape of them, some videotape of them. And,
at the time, they were of interest because
they were -- have been brought up in the
anthrax investigation.

BY MR. FREDLEY:

Q Mr. Walter, I’'m handing you what
has been previously marked as Plaintiff’s
Exhibit 104-A, and this is a transcript of
Mr. Ross’s June 9, 2003 report on World News
Tonight with Peter Jennings.

Is that correct?

A Yes.

Q And if you look towards the bottom
of the page, the last paragraph with

underlining on it, the sentence that begins

"But FBI officials." Do you see that?
A Yes.
Q So, Mr. Ross reports that "FBI

officials say there are just too many
questions about Hatfill to back off now."

Now, if you look at page 170 of Mr.
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Ross'’'s deposition, line 12 through 15.

A Okay.

Q So, Mr. Ross testified that
"Sources A and B," which is that Source A and
Mr. Cogswell were the sources for this
information.

Is that correct?

A Yes.

Q Now, did Mr. Cogswell tell you that
there were "just too many questions about™"
Dr. Hatfill "to back off?"

A Yes.

Q And did Mr. Cogswell tell you what
those questions were?

A I don’t recall. I don’t believe
so.

Q Do you recall whether he gave you
any indication of why the FBI thought Dr.
Hatfill warranted continued scrutiny?

A I don‘t -- I don’t recall.

Q Is there any other information

contained Plaintiff’s Exhibit 104-A that you
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received from Mr. Cogswell?

A I don’'t believe so.

Q Mr. Walter, I’ve handed you what’s
been previously marked as Plaintiff’s Exhibit
107-A, and this is a transcript of Mr. Ross’s
reporting on Good Morning America on June 10,
2003.

Is that correct?

A Yes.

Q And direct your attention to the
first paragraph there ﬁnder "Brian Ross" that
begins "The FBI has not."

Do you see that?

A Yes.

Q So, Mr. Ross reports "The FBI has
not officially called him a suspect, but that
is, without a doubt, what he is. In fact,
the one and only suspect in the anthrax
murders, even though not a shred of hard
physical evidence against him exists."

Did I read that correctly?

A Yes.
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Q Now, if you look at Mr. Ross’s
deposition, page 257, and if you’d read to
yourself 257, line 14 to 258, line 5.
A Okay.
Q Now, did Mr. Cogswell tell you
that, while not officially calling him a
suspect, Dr. Hatfill "the one and only
suspect in the anthrax ﬁurders, even though"

no "hard physical evidence against him"

existed?
A Yes.
Q If you look down again on

Plaintiff’s Exhibit 107-A, the second to last
underlined paragraph there, the one that
begins "The FBI admits."

Do you see that?

A Yes.

Q Mr. Ross reports, "The FBI admits
its case against Hatfill so far is only
circumstantial, but still potentially
significant."

Did I read that correctly?
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A Yes.

Q And if you look back at Mr. Ross’s
previous deposition on page 185, read to
yourself page 185, line 2 through 11.

A Okay.

Q Did Mr. Cogswell tell you that the
FBI's case against Dr. Hatfill was
"circumstantial, but still potentially
significant?"

A Yes.

Q And did Mr. Cogswell describe to
you the type of circumstantial case they had
against Dr. Hatfill?

A I don’'t believe so.

Q Is there any other information in
this broadcast, Plaintiff’s Exhibit 107-3,
that you received from Mr. Cogswell?

A I don’'t believe so.

Q Mr. Walter, I've handed you what
was previously marked as Plaintiff’s Exhibit
118-A. And this is a transcript of Mr.

Ross’s July 20, 2004 report on World News
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Tonight with Peter Jennings.
Is that correct?

A Correct.

Q And if you look, the first time Mr.
Ross is speaking, I guess the second
paragraph where it says, "Peter, what’s
happening?"

Do you see that?

A Yes.

Q So, Mr. Ross is reporting on the
FBI’s activities at Fort Detrick, and he
states that "what’s happening is part of a
last-ditch effort by the FBI to find some
hard evidence and make a case against Hatfill
that would stand up in court."

Do you see that?

A Yes.

Q If you look at Mr. Ross’s
deposition on page --

MR. SMITH: I’'m going to object.
You keep showing him this testimony, when you

haven’t established that he needs his
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recollection to be refreshed.
BY MR. FREDLEY:

Q If you look at page 187 and read to
yourself from lines 7 to page 188, line 3.

A Okay.

Q Did Mr. Cogswell tell you that the
FBI was making a "last-ditch effort...to find
some hard evidence" to "make a case against
Hatfill that would stand up in court?"

A Yes.

Q And did he explain what type of
evidence they were hoping to find as part'of
this "last-ditch effort?"

A I don’'t believe so, no.

Q If you turn to the second page of
Exhibit 118-A, the top paragraph, Mr. Ross
reports, "Earlier this year, Hatfill sued the
government for targeting him, but a federal
judge put the case on hold until October 1,
after officials said the case was at a
critical juncture. That date now serves,

Peter, as a deadline for the FBI to either
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make a case or get off Hatfill’s back."
Did I read that correctly?

A Yes.

Q If you look at page 191 of Mr.
Ross’s deposition and read to yourself line 1
through 18.

MR. SMITH: Same objection.
BY MR. FREDLEY:

Q So, Mr. Ross testified that Mr.
Cogswell was the source for this information
regarding the October 1 deadline, and he
testified that the government had objected to
"you, " meaning Dr. Hatfill’s counsel,
"questioning FBI agents on the case because
of the nature of the case, and the judge gave
the FBI six months to finish it up, and they
were taking that as a deadline, self-imposed
deadline. "

MR. SMITH: Same objection, and
objection to form.
BY MR. FREDLEY:

Q Does Mr. Ross’s testimony I just
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read accurately reflect what Mr. Cogswell
told you about the FBI’s October 1 deadline?

A Yes.

Q Do you recall any other information
that Mr. Cogswell provided you about the
October 1 deadline?

A No.

0 And, after October 1, did you
follow-up with Mr. Cogswell to ask him where

the investigation stood, vis-a-vis, Dr.

Hatfill?
A I may have; I'm not sure.
Q Is there any other information

contained in Plaintiff's Exhibit 118-A that
you recall receiving from Mr. Cogswell?

A I don't believe so.

Q Mr. Ross testified that you had
communications with Arthur Eberhart regarding
the anthrax investigation.

Is that correct?

A That's correct.

Q Who is Arthur Eberhart?
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_A He worked for the FBI in a
specialty squad that was working the anthrax
investigation to the best of my recollection.

Q = Do you recall what specialty squad
that was?

A It was a squad that was part of the
anthrax investigation; I’'m not precisely
sure.

Q How do you know that Mr. Eberhart
was involved in the anthrax investigation?

A It was probably through research; I
can’t recall exactly.

Q Do you recall when you first
contacted Mr. Eberhart about the anthrax
investigation?

A Can’t remember exactly.

MR. FREDLEY: Can I have this
marked as Plaintiff’s Exhibit 4447
(Deposition Exhibit No. 444 was
marked for identification.)
BY MR. FREDLEY:

Q Mr. Walter, you’ve been handed what
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has been marked as Plaintiff’s Exhibit 444,
and this is a copy of the deposition
testimony of Arthur Eberhart.

Would you take a look at page 45,
and read to yourself page 45, line 2 to page
46, line 107

A Okay.

Q So, Mr. Eberhart testified that he
recalled you calling him in late August of
2002.

Does that refresh your recollection
as to when you called him?

MR. SMITH: I'm sorry. What page
are we on?

MR. FREDLEY: Page 45, line 2
through 46, line 10. And, specifically, if

you look at page 46, line 2 through 10,

that’s --
THE WITNESS: In August of 20032
BY MR. FREDLEY:
0 2002.
A 20027
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Q Yes. .

A Could have been.

Q Do you have any reason to dispute
Mr. Eberhart’s recollection of that?

A No.

Q Do you recall whether when you
first contacted Mr. Eberhart he was still
with the FBI?

A I read this, but I don’‘t recall.

0 Do you have any recollection of
what you discussed with Mr. Eberhart during
your first conversation with him about the
anthrax investigation?

A Just the status of the
investigation in general.

Q And do you recall what he told you
about the investigation?

A Just that it was ongoing, and I
believe he said that Mr. Hatfill was still
the person of interest. I -- I don’t recall

any other detail specifically pursuant to the

investigation or details of the
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investigation. .

Q So, he told you that Dr. Hatfill
was still a "person of interest" in the
investigation?

A I believe that’s what he said.

Q Do you recall anything else that he
said about Dr. Hatfill?

A I don’t.

Q We have looked previously at the
reporting that Newsweek had done on the use
of the bloodhounds in the investigation, and
that article came out in August of 2002.

Do you recall whether you asked Mr.

Eberhart any questions about the use of the

bloodhounds in the investigation?

A I may have.
Q Do you specifically recall asking
him it?

A I don’'t.
Q Do you recall whether you asked Mr.
Eberhart any other questions about Dr.

Hatfill during this first conversation in
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late August 20027 .

A I don’t recall specifically.

Q Do you recall generally what you
discussed about Dr. Hatfill?

A Just the status of the
investigation, as I said, that he was still
at person of interest.

Q Did he give you any other
information about Dr. Hatfill, where he stood
in the investigation?

A I don’t recall.

Q Do you recall whether he referred
to Dr. Hatfill as a suspect?

A I don’'t recall. I don’t recall
"suspect" precisely.

Q Mr. Eberhart also testified that he
recalls that, after he left the FBI, that you
contacted him three or four times.

Does that sound correct to you?

A That could be. Yes.

Q So, you had subsequent

conversations with him after he left the FBI?
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A Once specifically I remember, yes. .

Q Can you tell me about that
conversation?

A It was a conversation on basically,

again, where the investigation stood, the
status of what -- what he could tell me, from
what he knew he was allowed to tell me.

As I recall, he asked permission to
speak with me, and was given permission, and
basically told me what he thought to be the
status of the investigation, it was ongoing,
and -- and, again, that Dr. Hatfill was still
the person of interest.

Q And do you recall when that
conversation took place?

A Yes, it would have been after --
after he retired. It would have been after
he retired, and -- and was -- had started a
new job, I believe, at another private
company. Is my recollection, the best I can
remember.

Q In trying to place that
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conversation in time, do you remember whether
there were any other significant developments
in the investigation that would sort of
correspond with when you had conversation
with Mr. Eberhart?

A I don’'t recall.

Q But you said it was after he had
already started a new job?

A I had a few conversations with him
after he retired, yes.

Q You indicated that he had to seek
permission.

What did he say about needing to
seek permission?

A He said he wanted to make sure that
before he spoke me in -- in charactering what
he knew about the investigation, to the best
of what he could say, and he made it very
clear that he could not get into details of
the investigation since it was ongoing, but
could give me a general sense of basically

where things stood, when -- when he left.
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Q And this "general sense" of the
investigation that he gave you, did it
include information specifically about Dr.
Hatfill?

A Specifically about Dr. Hatfill?

I'm -- I'm not sure. I don’t -- I don't
specifically recall.

Q When he was describing to you the
status of the investigation when he had left,
what did he say about Dr. Hatfill?

A Just that he remained the person of
interest. And that -- that he was -- that he
was the person of interest and still the
focus of the investigation. As I -- as best
I can recall.

Q If you would look back at
Claimant’s Exhibit 104-A. I think that
should be in the pile that I gave you. And,
again, Claimant’s Exhibit 104-A was the June
9, 2003 broadcast.

In the second paragraph, the second

sentence, the sentence that begins "The FBI's
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working theory." Do you see that? It’s in
the paragraph that begins "Draining the
remote one-acre pond."

A Okay. All right.

Q And then it’s the second sentence

A Right, yves. I see it.

Q Mr. Ross reports that ""The FBI's
working theory is that Hatfill, who lived
eight miles away in Frederick, Maryland, used
makeshift lab equipment to put anthrax in the

envelopes, and then dumped the equipment in

the pond."
Did I read that correctly?
A Yes.
Q I1f you’d look at Mr. Ross’s

deposition, page 159, and read to yourself
159, 18 to 163, 14.

MR. SMITH: Again, I object to use
of this deposition in this way.

THE WITNESS: Okay.

BY MR. FREDLEY:
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Q Did you read from 159, 18 to 163,
147

A Oh, 163. I'm sorry.

Q Yes. That’s okay. I thought you
were a pretty quick reader.

A Not that quick. Which line on 63
to stop?

Q To 14.

A To 14. Okay.

Q Did Mr. Eberhart provide
information to you concerning the FBI's
working theory that Dr. Hatfill dumped into
the pond "makeshift lab equipment" used to
prepare the anthrax envelopes?

A That may have been in a
conversation I had with him as far as going
back over where the investigation stood. As
I said earlier, that might have been a
subject -- part of the subject matter we
discussed as far as why they were draining
the pond.

Q And do you recall what information
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Mr. Eberhart provided you concerning this

theory?

MR. SMITH: Objection to form.

THE WITNESS: We had other sources
on this, and I -- I think he was more or less

confirming information that was out there
involving why the pond was being drained is
-- is my best recollection.
BY MR. FREDLEY:
Q Look at Plaintiff’s Exhibit 104-A.
The last highlighted paragraph on the first
page.
In the second sentence in that, Mr.
Ross reports, "So, he remains what the
government calls a person of interest. 1In
fact, the only the only person of interest,
Peter."
Now, did Mr. Eberhart tell you that
Dr. Hatfill was the only "person of interest"
in the anthrax investigation?
A At the time I spoke with him, I

believe yes, he did.
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Q If you look at Mr. Ross’s
deposition, page 163, line 15 through 164,
line 7.

MR. SMITH: Objection of the use of
this document.
BY MR. FREDLEY:

Q So, Mr. Ross testified that Mr.
Eberhart provided information ébout the
difficulty of the case, and, at one point,
Mr. Eberhart said the FBI was "one spore
short from indicting Steve Hatfill," but they
couldn’t find any actual anthrax.

Is that correct?

A I believe he did say that it was a
difficult investigation, and they couldn’t
find any -- any anthrax at that point in
time.

Q Did Mr. Eberhart tell you that the

FBI was "one spore short" of indicting Dr.

Hatfill?
A I don’'t recall precisely.
Q And Mr. Ross’s testimony concerning
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A I believe he may have.

Q aAnd do you recall what he said?

A I -- I don’t remember precisely per
se, no. Just going -- going back to what I
-- I said earlier, that he was the -- at the

time, he still was the only person of
interest.

0 And if vou flip back to page 185 of
Mr. Ross’s deposition, and we previously
looked at this again, but line 2 through 16.

MR. SMITH: Same objection.
BY MR. FREDLEY:

Q So, he thought that you may have
spoken with Mr. Eberhart about the case
against Dr. Hatfill being "circumstantial."

Is that correct?

A That it could be, yes.

Q If you’d look at Mr. Eberhart’s
deposition transcript, which is Exhibit 444,
and if you’d turn to page 90 and read to
yourself line 10 through 22.

A Okay.
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Q Now, does this refresh your
recollection as to whether Mr. Eberhart
discussed with you the fact that the case
against Dr. Hatfill was "circumstantial?"

A Yes. As I said, he -- he may have
said that, yes.

Q And do you recall what specifically
he said about the case against Dr. Hatfill
being circumstantial?

A I don’t recall specifics. If there
were any specifics, but that it was still --
it was a circumstantial case they had.

Q So, Mr. Eberhart told you in
substance that the case against Dr. Hatfill
was circumstantial?

A I -- I believe so, yes.

MR. FREDLEY: That’s all the
questions that I have for right now.
EXAMINATION BY COUNSEL FOR DEFENDANTS
BY MR. SMITH:
Q Good morning, Mr. Walter. How did

you first get involved in reporting on the
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anthrax investigation?

A Well, when the -- when the story
broke, we went to report on it. And -- when
it first broke.

Q And when did you first learn the
name Dr. Hatfill or Steven Hatfill?

A I can’t say for sure.

Q Do you know who you learned it
from?

MR. FREDLEY: Objection to form.
THE WITNESS: I -- I don’t recall.
BY MR. SMITH:

Q Do you have any idea when that was?

What month?

A I'm sorry, I don’t recall.
Q Have you ever met Dr. Hatfill?
A Yes.

Q When was the first time that you

met him?
A I can’t remember the exact date.
Q Can you give me an approximation?
A I'm sorry, I’'m not sure.
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enough evidence to clear Dr. Hatfill?

A Yes, I believe -- I believe that'’s
-- yes, that he would have said that.

Q But you don’t remember anything
more specific that that?

MR. FREDLEY: Objection; asked and
answered.

THE WITNESS: I -- I don‘t. I
mean.

BY MR. SMITH:

Q aAnd did Mr. Cogswell say that he
was unimpressed with Dr. Hatfill’s (off mike)
or that the FBI was unimpressed?

A I think the reference was that the
FBI was unimpressed.

Q And do you remember specifically
what he said about that?

A I don’t -- no, I don’'t remember
specifics or details of that.

Q Do you remember testifying earlier
today about the reporting on "a growing case

of circumstantial evidence?"
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A Yes.

Q Do you recall if Mr. Cogswell used
the term "circumstantial" or "circumstantial
evidence" in a conversation with you?

A I believe he did, vyes.

Q Do you remember what he said?

A That the -- the case was based on
circumstantial evidence. There was no hard
evidence against Dr. Hatfill at the time.

Q Is that the best recollection of
the conversation or is there anymore?

A That’s -- that’s my best
recollection.

Q Do you recall the question that you
asked him, if any, that led to that comment?

A Well, I -- I think it was widely
reported in the course that -- that the
information had been circumstantial that to
-- to that degree and my -- my question would
have been, I -- I think is there any other
information, any other hard evidence against

Dr. Hatfill?
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Q Apd his response?

A Thét it would -- that it would be
still circumstantial.

Q Do you recall testifying about the
reporting that there were "too many
questions" to release Hatfill from scrutiny?

A Yes.

Q And do you recall the substance of
any conversation that you had with Mr.
Cogswell about that?

A That there were too many questions
or?

Q I think that "too many questions"
was the quote. I can read from Mr. Ross’s
broadcast if that would help. "But FBI
officials say there are just too many
questions about Hatfill to back off now."

Do you recall a conversation --

A That -- yes, that -- that the
investigation was still under way and there
-~ they -- they were still -- there were

still several questions to be answered, and,

93

Walter, Vic




Exhibit 45

Civ. A. No. 03-1793 (RBW)



10

11

12

13

14

15

16

17

18

19

20

21

22

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEVEN J. HATFTLL, :
Plaintiff,
v. i No. 03-1793 (RBW)
JOHN ASHCROFT et al., .
Defendants. :
___________________________ %

Washington, D.C.

Wednesday, June 29, 2005
Deposition of

DEBRA WEIERMAN
a witness, called for examination by counsel for
Plaintiff pursuant to notice and agreement of
counsel, continuing at approximately 12:36 p.m. at
the law office of Harris Wiltshire & Grannis,
L.L.P., 1200 18th Street NW., Washington, DC.,
before Olivette D. Graham of Beta Court Reporting,

notary public in and for the District of

Columbia, when were present on behalf of the

respective parties:
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Q Have you reviewed any documents in

advance of today’s session to refresh your

memory?
A Yes.
Q What documents have you reviewed?
A I read the 40 -- approximately 49

news articles that were given to me to
review.

Q Anything else?

A Some of my notes that I had kept
over the years.

Q And those notes have been provided
to us in discovery?

A Yes, actually what most of them
were press releases and news articles and the
like.

Q Excluding government counsel did
you speak to anyone else about your
deposition?

A Yes.

Q Who did you speak to?

A I told my boss Assistant Director

13
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in Charge Michael Mason and his secretary to
inform them where I would be today.
Q Did you talk any substance in terms
of what you expected to happen today here,

the kind of questions you received?

A No.
Q Would you provide me your title?
A Yes, my title is media

representative of the FBI's Washington Field
Office.

Q So that’s WFO?

A Yes.

Q What does a media representative
do?

A A media representative is the

conduit and liaison between the general
public, the media, and press, and the FBI,
specifically in my case the Washington Field
Office. I address any and all inquiries
coming into my office be it via fax,
telephone, e-mail, or letter.

Q And those are inquiries from the
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press?

A The press and the general public.

I also address any and all requests for
interviews of myself or FBI Washington field
executives. I also assist in any requests
for background materials for screenwriters,
television producers, authors, researchers,
and students. I also author press releases
for FBI accomplishments, issues, and events
emanating out of the Washington Field Office.
I'm also a liaison between the US Attorney’s
Office public affairs representatives from
the Eastern District of Virginia and the
Washington, DC, area.

Q That’s quite a portfolio.

A Yeah.

Q Do you get a lot of media inquiries
about cases and investigations that the FBI
is working on?

A Yes.

Q Just as a general rule can you tell

me do you get 10 a day, 50 a day?
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A Ten to twenty on an average day
telephonically. If there is an immediate
crisis or event or an unfolding case or a
high profile case that number can go from 50
to several hundred a day.
Q So there are days you could be
awash in media inquiries?
A That'’s correct.
Q Is it fair to say that your job in

essence is a public relations-type job?

A Yes.
Q Are you a supervisor?
A No.

Q Are you on the GS schedule?

A Yes.

Q What schedule are you on?
A GS-13.

Q No one reports to you?

A No.

Q Who do you report to?
A I report directly to the assistant

director in charge of the Washington Field
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Office.

Q So that would be at this juncture
Michael Mason?

A That’s correct.

Q Let’s go back to 2001-2002. Who
had that role then?

A Of assistant director?

Q Yes. Can I help you with that?

A Well, we had -- I’'ll go backwards.
Before Mr. Mason we had -- Acting Assistant
Director in Charge was Michael Rolince.

Prior to that was Van Harp. He left in May
of 2003. Prior to him I believe it was Jimmy

Carter. I’'m not 100 percent sure.

Q James Carter was an ADIC at some
point?

A Yes.

Q Fair enough. How long have you

been at the FBI?
A A little over 33 years.
Q Is that right?

A Yes.
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by the rules and regulations of any and all
Department of Justice media representatives.
The guidelines are in the Manual of
Operations Part 2 Section 5.

Q You struck me as you know them
quite well. Can you provide me your general
understanding of what those rules provide?

A A general understanding of the
rules that are outlined in the media
guidelines handbook as we call them is to
inform. What is contained in the guidebook
or handbook are rules of engagement with the
press and the media and the general public
about FBI investigations, issues, and
programs. It also gives guidelines as far as
behavior and attitudes and the like with
members of the media and the public, sort of
a code of conduct or suggestions for
standards of conduct and also the rules and
regulations of liaison between the media rep
and the head person of the office. In the

Washington Field Office it would be the

21
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assistant director in charge.

Q Do the rules and guidelines permit
the FBI to disclose information to the press
about investigative techniques that they’ve
designed to use against a specific American
citizen?

A No, we are not to release those
guidelines. Those guidelines are protected
by the Freedom of Information Act.

Q Is it permissible for the FBI to
release information about someone who had
been caught up in an investigation, personal
information about that person?

A No, we do not do that.

Q Do not do it?

A No.

Q Is it permissible for the FBI to
disclose information to the press about
specific investigative techniques that
they’re using against an individual?

A No, that is not permitted.

Q Is it permissible for the FBI to
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disclose information about whether someone
did or did not take a polygraph?
MS. SHAPIRO: Object to form.
You can answer the question.
BY MR. CONNOLLY:

Q Let’s just get some ground rules.
There may be objections during the course of
today'’s session and unless Ms. Shapiro tells
you not to answer the question she’s going to
get her objection down but the rule is you go
ahead and answer it so we’ll just speed that
up a little bit.

A Thank you.

Q That’s quite all right. I wouldn’t
expect you to know all the guidelines.

A Okay.

Q Is it permissible to release
whether a specific individual took a
polygraph, for example?

MS. SHAPIRO: Object to form. You
can answer the question.

THE WITNESS: As a rule we don’t
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release that type of information to the
general public.

BY MR. CONNOLLY:

Q As a rule but my question is would
it be violative? Would it violate the FBI
guidelines?

MS. SHAPIRO: Object to form.

THE WITNESS: I believe it would a
Privacy Act violation.

BY MR. CONNOLLY:

Q Let’s talk about the Privacy Act.
What is your understanding of the Privacy
Act?

A The Privacy Act protects citizens
against any information being released to the
media or general public that would violate
their privacy, any personal bits of
information, anything that would be
considered an invasion of their privacy. I'm
trying to go over this and get specific.
Whether or not someone would be the subject

of an investigation prior to any charges
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being levied against them or any arrests.

Q

Do you feel like you have a really

strong understanding of the Privacy Act given

your role as a media agent here?

A

Q

Act?

A

Q

Pretty much, yes.

Are you well versed in the Privacy

Yes.

Are you familiar with the

regulation 28 CFR, Code of Federal

Regulations, 50.27

A

easier.

Q

You’d have to explain further.

MR. CONNOLLY: This might make it

(Deposition Exhibit No. 128 was
marked for identification.)
BY MR. CONNOLLY:

Before you you have an exhibit

that’s marked 128 and from its title it’s 28

Code of Federal Regulations 50.2. Are you

familiar with what that is?

A

I not sure. I‘m going to have to
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actually look at it more.
Q Feel free.
A Okay.

Q Are you familiar with 28 CFR 50.27

A Yes.
Q How familiar are you?
A It’s pretty much a template for the

guidelines of any media rep in their
interaction with the general public or the
media about what goes on within the FBI and a
person’s privacy rights.

Q Do you understand whether 28 CFR
50.2 controls the FBI? Is the FBI covered by
that regulation?

MS. SHAPIRO: Object to form.
THE WITNESS: Yes.
BY MR. CONNOLLY:

Q Do you understand whether the CFR
is triggered by whether an individual under
investigation is considered a subject?

MS. SHAPIRO: Object to form.

THE WITNESS: Would you please

26
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explain that?
BY MR. CONNOLLY:

Q Do you have any understanding of
whether the regulation that’s in front of you
kicks in when somebody that’s caught up in an
investigation is considered a subject? Do
you have any understanding of when that
regulation applies?

A Yes.

Q When does it apply?

A As I explained previously in my
answer, the FBI is not to release any
information about an individual who is under
investigation until there are charges levied

or an indictment or an arrest.

Q That’s your understanding of that
regulation?
A Yes.

Q Without telling me what was said,
did anyone ever tell you whether Dr. Hatfill
was a subject of the investigation? And I

want to be clear. I'm not asking you whether
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they told you whether he was, the outcome of
what was said, just whether you were informed
of whether he’s a subject?

A Was I ever told?

Q Yes.

MS. SHAPIRO: Whether or not
without confirming.

THE WITNESS: Yes.

BY MR. CONNOLLY:

Q Can you tell me who told you that?

A Yes.

Q Who was it?

A Inspector Rick Lambert, Richard
Lambert.

Q Do you know why Richard Lambert
told you that?

MS. SHAPIRO: Object to form.

THE WITNESS: In order to
facilitate my understanding of the Amerithrax
investigation.

BY MR. CONNOLLY:

Q Were you briefed on the

28
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BY MR. CONNOLLY:

Q Would it have been improper?

MS. SHAPIRO: Object to form.

THE WITNESS: Yes.

BY MR. CONNOLLY:

6] Would it have been unfair to
Dr. Hatfill?

MS. SHAPIRO: Object to form.

THE WITNESS: Yes.

BY MR. CONNOLLY:

Q Ms. Weierman, do you know whether
anyone at the FBI ever authorized the release
or disclosure to the press of information
concerning Dr. Hatfill?

A No.

MS. SHAPIRO: To clarify, is that
no to the question do you know or is that no
to the substantive question?

MR. CONNOLLY: That’s a good point.
Thank you.

BY MR. CONNOLLY:

Q Do you know whether anyone at the

45
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FBI ever authorized the release or disclosure

~

to the press of information about

Dr. Hatfill?

A I do not know of any one
authorized.
0 Did anyone at the FBI authorize the

use of the term "person of interest" in

connection to Dr. Hatfill?

A

Q

mind?

Q

No one that I know of.

So that was unauthorized in your

MS. SHAPIRO: Object to form.
THE WITNESS: Yes.
BY MR. CONNOLLY:

If somebody used that term in

connection to Dr. Hatfill would it have been

improper?

Q

MS. SHAPIRO: Object to form.
THE WITNESS: Yes.
BY MR. CONNOLLY:

When I say someone I mean someone

connected with the FBI. Would it have been
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improper?

Q

.

MS. SHAPIRO: Object to form.
THE WITNESS: Yes.

BY MR. CONNOLLY:

Would it have been misconduct?
MS. SHAPIRO: Object to form.
THE WITNESS: Yes.

BY MR. CONNOLLY:

Would it have been in violation of

the guidelines the FBI practices regarding

media disclosures?

Q

MS. SHAPIRO: Object to form.
THE WITNESS: Yes.
BY MR. CONNOLLY:

Would it be violative of the

Privacy Act?

Q

MS. SHAPIRO: Object to form.
THE WITNESS: Yes.
BY MR. CONNOLLY:

Did anyone at the FBI authorize the

disclosure of whether or not Dr. Hatfill sat

for a polygraph test?
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A I have no information that anyone
was authorized.

Q Was anyone authorized at the FBI to
disclose items that may or may not have been
recovered during searches of Dr. Hatfill’s
property?

MS. SHAPIRO: Object. Can I have
one moment, please?
MR. CONNOLLY: Sure.
(Discussion off the record)
MS. SHAPIRO: Could you restate the
gquestion?
BY MR. CONNOLLY:

Q Did anyone at the FBI authorize the
disclosure of items that may have been
recovered or not recovered in searches of
Dr. Hatfill’s apartment? Was that an
authorized disclosure?

MS. SHAPIRO: Object to form but
you can answer the question.

THE WITNESS: No.
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information? If it doesn’t take it I‘m going
to stop. Does it take that position?

MS. SHAPIRO: I can’t answer that
question. The issue is that there has been
no confirmation whether bloodhounds were used
and therefore she can’t answer the question
because it implies a predicate that’s not
established.

BY MR. CONNOLLY:

Q I'm only asking whether there was
authority to do so, hypothetically if they
used a specific investigative technique.
Hypothetically if they did so would anyone at
the FBI have been authorized to release that
to the press?

MS. SHAPIRO: She can answer the
question hypothetically about an
investigative technique.

MR. CONNOLLY: Fair enough.

MS. SHAPIRO: Go ahead. You can
answer that question. I’1ll object to the

form, the hypothetical, but you can answer.
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THE WITNESS: Hypothetically no one
is authorized to disclose an FBI technique.
BY MR. CONNOLLY:

Q Any investigative technique?

A No.

Q Anyone at the FBI authorized to
disclose, say, Dr. Hatfill’'s employment
history?

A No.

Q Did anyone at the FBI disclose
information about Dr. Hatfill for the purpose
of sweating him?

MS. SHAPIRO: For the purpose of

what?
MR. CONNOLLY: Sweating him?
MS. SHAPIRO: Objection to form.
BY MR. CONNOLLY:
Q Do you understand my question?
A Yes, yves. I have no knowledge of
that.
Q If any member of the FBI released

the kind of information we’ve spoken about

51
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Dr. Hatfill investigative techniques,

polygraph exams, employment history, what was

discovered in searches, would that have been

proper?

improper.

Q

MS. SHAPIRO: Object to form.

THE WITNESS: That would have been

BY MR. CONNOLLY:

Would it have been unethical?
MS. SHAPIRO: Object to form.
THE WITNESS: Yes.

BY MR. CONNOLLY:

And unfair?

MS. SHAPIRO: Object to form.
THE WITNESS: Yes.

BY MR. CONNOLLY:

Ms. Weierman, does the FBI provide

information about current FBI investigations

to the public?

A

Q

A

Most often no.
What circumstances do they?

In the event that there is a
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profile of a subject that the FBI wants to
get out to the general public and to the law
enforcement community in order to gain
assistance in tracking down a subject or a
perpetrator of a crime then a profile will be
released.

If there is a fugitive, someone who
is in a -- what is to be believed to be in a
fugitive status who is the subject of an
investigation or a subject of a crime or
someone that the FBI is seeking to talk to as
a material witness in a crime then the FBI
will release that specific information. If
someone has been arrested they will release
that information.
(Deposition Exhibit No. 15 was
marked for identification.)
BY MR. CONNOLLY:
Q There’s only one little section on
this I want to see. It’s two paragraphs down
on the fifth page where it says, "Can I

obtain detailed information," do you see
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MS. SHAPIRO: I'm sorry. I just
wanted to note an objection to your
definition of ACS. You might want to ask the
witness her understanding of what that is.
You defined it yourself as a criminal

background check but she hasn’t testified to

that.
BY MR. CONNOLLY:
Q Do you know what ACS is?
A Yes.

Q What is it?

A It’s the -- I believe it to be the
system that the FBI employs and generates
peoples’ criminal background history.

Q Is it the policy of the FBI to run
people who write their congressman and those
letters are passed to the FBI to run those
people through the ACS system?

A When I answered previously I was
answering in what was my understanding to be
procedure or policy. I don’t know if this is

standard for every single letter or contact
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to the FBI. I truly don’'t know 100 percent
if that is the standard.

Q Fair enough. The statement in that
letter that the policy exists to protect the
rights of all parties and that’s the policy
of not commenting on pending cases, do you
agree with that as a matter of principle?

MS. SHAPIRO: Object to form.

THE WITNESS: Yes.
(Deposition Exhibit No. 18 was
marked for identification.)

BY MR. CONNOLLY:

Q This is a multi-page document so
I'm going to give the Bates stamp number so
we’re not confused down the road. This is
Exhibit 18. It begins at the lower right
hand corner with the Bates number FBI00050
and runs to the end FBI00118. What is
Exhibit No. 18?

A This is a printout from a database
that was established in the National Press

Office at FBI headquarters to track and
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record media requests.

Q When was this implemented?

A To the best of my knowledge, to the
best of my recollection, approximately 1998.

Q Is it still in place today?

A I'm not sure. I don’t know.

Q What was it designed to do?

A It was designed té keep track of
media requests that came into the FBI
National Press Office. It also was a system
designed to measure the workload or
production level of the media representatives
assigned to the National Press Office. It
was also used as a system of reference to
check out the status of requests and perhaps
as a resource tool to keep at the National
Press Office in order to review previous
requests to keep everything in a positive
order.

Q You’ve described it as a database.
Is it an automated system you can type into a

computer?
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A That’s correct.

Q And the computer saves that
information?

A That’s correct.

Q When did you go from the National
Press Office to the WFO?

A Approximately January 20th or 21st
of 2003. |

Q So you were at the NPO, the
National Press Office, up until January 20,
2003, approximately?

A Yes.

Q Does the WFO press office have a
similar database?

A No.

Q Why is that?

A It was never established at the
Washington Field Office. For lack of a
better answer that’s the only one I know.

Q So there’s not an automated system
in place at the WFO?

A No, there is not.
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you ever put into the log system?
A At what point in time?
Q From October 2001 to present date?
A I don’t understand the question.

Do you mean me specifically?

Q You personally, vyes.
A From what time period?
Q From October 2001 to today’s date?

MS. SHAPIRO: I‘m going to object
to form but go ahead and answer the question.

THE WITNESS: Quite frankly, I
can’t recall if I did.

BY MR. CONNOLLY:

Q Do you recall ever entering a media
inquiry into the log system? Forget about
the anthrax case for a minute. Any time from
2001 to present day?

A Yes.

Q Do you recall specifically ever
entering a media inquiry about the anthrax
investigation from October 1, 2001, to

present day?
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A I cannot recall.
Q Do you believe you did so?
A I do not remember.

MR. CONNOLLY: Is this a good time
for a stretch break?

MS. SHAPIRO: Do you want to take a
break?

THE WITNESS: This would be a
wonderful time.

(Recess)

MS. SHAPIRO: During the break
Ms. Weierman said she wanted to supplement
one response so I want to give her that
opportunity.

MR. CONNOLLY: Sure.

THE WITNESS: When you had the
series of questions about anyone authorized
to speak about Dr. Hatfill there -- I started
remembering and I questioned my answer that I
had given. There was one point in time after
the second search of his apartment news media

questions came in about the method of our
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search, whether or not he consented or there
was a warrant, and what was revealed to the
media was that the second search was via a
warrant. The first search was a consent so
that’s information that the media was already
privy to through their investigations and in
their looking into what the incidents were
and that then was confirmed by me.

BY MR. CONNOLLY:

Q You confirmed that?
A Yes.
Q That the second search was

conducted pursuant to search warrant?

A Yes.

Q Who authorized you to make that
disclosure?

A I believe it was Mr. Lambert,
Inspector Lambert, but I’'m not sure. Quite
frankly, I'm not sure who authorized me.

Q Well, let me ask you this way. Do
you believe that you had a conversation with

somebody on the investigative team who would
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have authorized you to make that statement or
would you have done that on your own?

A That was a type of question that I
would have had to have gotten permission or I
would have had to consult with someone.

Q So the natural person you think it
would be would be Rick Lambert but there
could have been somebody else you might have
consulted?

A That’s correct because I can’t
specifically remember talking to him.

Q Thank you for supplementing that.
That something I should have told you. If
you have supplemental answers I’'m happy to
hear them. Do you remember specifically
confirming that for any particular reporter?

A No. I do recall the time questions
came up and it was a flurry of calls. It was
when my phone was ringing --

Q Do you have a recollection of
knowing that in advance?

MS. SHAPIRO: Object to form.
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A Himself.

Q So the investigator in charge of
the Amerithrax investigation is taking the
first draft at writing up a press release?

A That’s correct.

Q Did he do that?

A Yes.

Q Did he do that on any other
occasion, write the draft of press releases?

A Yes.

Q Which cases did he do so?

A When we released short press
statements about the ponds searches.

Q Mr. Lambert with wrote the original
draft of that?

A We would co-write them.

Q I'm now going to have you loock at
the top e-mail and that’s the one from
Mr. Cortin back to Mr. Lambert?

A Yes.

Q At this point, September 30, 2003,

the anthrax case has not been solved at this
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point, correct?

A Correct.

Q So there’s a continuing
investigation, correct?

A Correct.

Q Mr. Cortin writes, "We definitely
need something that addresses in an upbeat
way both the investigative and scientific
accomplishments." Why is Mr. Cortin writing
that, that we need to address something in an
upbeat way?

MS. SHAPIRO: Objection to form.

THE WITNESS: Because October of
2003 was going to be the second anniversary
of the anthrax mailings and that would be the
focus of the upcoming media coverage.

BY MR. CONNOLLY:

Q And is the idea to put the bureau

and its investigation in the most positive

light?
A That’s correct.
Q Is that something that the bureau
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is concerned with in terms of its public

image?
A Yes.
Q Very much concerned?
A Yes.

(Whereupon, at 11:44 a.m., a

luncheon recess was taken.)
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AFTERNOON SESSION

.

(12:36 p.m.)

Whereupon,
DEBRA WEIERMAN
was recalled as a witness and, having been
previously duly sworn, was examined and testified
further as follows:
(Deposition Exhibit No. 25 was
marked for identification.)
EXAMINATION BY COUNSEL FOR PLAINTIFF
CONTINUED
BY MR. CONNOLLY:

Q Exhibit 25 begins with Bates number
FBI00778 and runs through FBI003783. 1I'll
give you an opportunity just to glance
through that and ask you just generally do
you recognize what this is?

A Yes.

Q Are these the handwritten logs that
you referred to? 1Is this representative of a
handwritten log that you referred to where

you would do handwriting of press ingquiries
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MS. SHAPIRO: Object to form. You
can answer if you know.
THE WITNESS: Most of the time they
had to have an appointment.
BY MR. CONNOLLY:

Q Do you recall any specific
instances of Mr. Harp sitting down with any
member of the media organization to do an
interview on the anthrax investigation?

A The circumstances that I can
remember specifically are just what I
described. A reporter or interviewer would
come in and talk to Mr. Harp on what is going
on at the Washington Field Office. And a
number of subjects would come up and then the
anthrax case would come up. I’'m not certain
if he ever to my knowledge when I was present
that he would make an appointment just to
talk about the Amerithrax investigation.

Q Would Mr. Harp then tell you about
the interaction that he had with a member of

the press? Was he obliged to do so since you
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were the head of the press office?

A He’s not obliged. The special
agent in charge or the assistant director in
charge, they’re not obliged to tell me
anything.

Q So Van Harp is one person you have
some recollection of having met with
reporters. Can you tell me anyone else?

A Assistant Director in Charge
Michael Mason.

Q Michael Mason. Do you remember any
circumstances surrounding Mr. Mason?

A It was usually the same
circumstances with Mr. Harp. Reporters would
come in for a sit-down meeting, a myriad of
subjects would be addressed, and the question
of the status of the anthrax investigation
would come up.

Q But do you have a specific
recollection of any specific interview that
Mr. Mason did in regard to the anthrax

investigation?
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A The incident that I can recall the
best is when Mr. Mason was new to the
Washington Field Office which was in the fall
of 2003 we had a press briefing for Mr. Mason
to get to know the local and national media.
At that briefing the subject of the anthrax
investigation came up and Mr. Mason provided
a few comments and out of that meeting
several articles were generated.

Q And these are the articles that
report him suggesting that he didn’t like to
use the term "person of interest" in these
kinds of cases?

A That’s precisely the incident.

Q Did his public comments about that
point generate any controversy within the
FBI?

THE WITNESS: Am I allowed to
answer that?

MS. SHAPIRO: Do you understand the
question?

THE WITNESS: Yes.
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(Recess)

MS. SHAPIRO: Can you repeat the
question that you asked? I think she should
be able to answer it.

BY MR. CONNOLLY:

Q Did Michael Mason’s reported
comments cause any consternation or
controversy within the FBI?

A Yes.

Q Explain that to me if you would.

A For the most part Mr. Mason was
misquoted and there was a misperception in
the Washington Post article by Carole Leonnig
so there was concern and controversy.

Q So when he said he thinks generally
it’s a bad idea to identify people as persons
of interest he was misquoted by saying that?

A No, he was not misquoted in saying
that.

Q Not just Carol Leonnig but I think
Jim Stewart at CBS News reported the same

thing. Am I right? Do you remember that?
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A

Q

160
Quite possibly.

When I asked about controversy or

consternation were there other people at the

FBI upset

with Mr. Mason for having made

these comments or at least believing he made

these comments?

A

Q

Q
is pretty
he?

A

Office.

Q

~Yes.

Who was upset?

MS. SHAPIRO: If you know.

THE WITNESS: Director Mueller.
BY MR. CONNOLLY:

Of course, he was. I mean, Mason

new on the job at this point, isn’t

Yes, in the Washington Field

The first thing out of the block

he’s making comments somewhat critical of the

Attorney General. 1Is that right?

MS. SHAPIRO: Object to form.
BY MR. CONNOLLY:

I'm just asking could be perceived
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as a critic whether he meant it that way or
not, correct?
A Correct.
Q Director Mueller was unhappy with
him. Who else was unhappy with him?

A That’s the only person that I know

of.

Q Was DOJ‘unhappy with him, anyone
there?

A I really wasn’t privy to that.

Q We’ve gone through Van Harp and
Michael Mason. Anyone else that you can
remember from the FBI that sat down and did
any interviews with the press regarding the
anthrax investigation?

A Not that I can recall.

Q Let’s get back to the previous
question. How did you know Mueller was upset
with Michael Mason?

A Mr. Mason told me.

Q Did he get taken to the woodshed?

MS. SHAPIRO: Objection to form.
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THE WITNESS: So to speak, yes.
BY MR. CONNOLLY:

Q Director Mueller is pretty serious

about these kinds of matters, isn’t he?
MS. SHAPIRO: Object to form.
THE WITNESS: Yes.
BY MR. CONNOLLY:

Q Besides Van Haré and Michael Mason
did anyone else sit for an interview that you
know of?

A Not that I know of at the
Washington Field Office.

Q How about at headguarters or
anywhere else? We’ve done Washington Field
Office. Headquarters or anyone else?

A There may have been interviews at
the outset of the anthrax mailings and when
the investigation was underway. There may
have been interviews out of the headquarters;
however, those issues were left up to the
hierarchy of the Office of Public Affairs and

often times I was not in that loop.

Weierman, Debra




10

11

12

13

14

15

16

17

18

19

20

21

22

171

Q Was that done in the anthrax
investigation?

A Never to my knowledge.

Q You mentioned that Michael Mason
doesn’t believe in being interviewed on
background. Why is that? Does he express
that to you?

A No, he doesn’t believe iﬁ going off
the record.

Q Did you tell me that Michael Mason
does not believe in being interviewed by a
reporter off the record?

A That’s correct.

Q Did he express to you why he
doesn’t believe in it?

A Yes.

Q What is that reason?

A He believes that what he has to say
to the reporters is for attribution and he
feels that that is a -- can be a cause of
problems and misunderstandings and he is a

very up front person and believes in talking
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on the record.

Q But you corrected me earlier
because I asked you whether Michael Mason
believed in talking on background and you
said what? What's the answer to that?

A I'm not sure what I said. Are you
asking me what did I say or are you asking
what is the truth?

Q What the truth is, I'm not trying
to put words in your mouth. Michael Mason
certainly does not believe in talking off the
record. We’'ve just established that. Does
he believe on talking on background?

A I don’t believe he likes to.

Q Has he done so?
A I'm not sure.
Q Is it an FBI official policy to

permit senior level officials to brief the
press on background?

A Yes.

Q When they do so they disclose the

information to the press on a promise of
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anonymity. Is that correct?
A Yes.
Q And not to be attributed to the

FBI, correct?

A Sometimes it can be attributed to
the FBI.
Q But is that a bargain the official

makes with the reporter?

A Yes, specifics are talked about.

0 So often times you could see an
article that says senior law enforcement
official as the attribution. Is that
correct?

A Yes?

Q And that person could be an FBI
official?

A Could be.

Q Why would an FBI official not want
to have his name mentioned in connection with
what he’s disclosing to the press?

A There could be several reasons.

Number one, it might be a controversial
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statement that is being made and the person
making the statement doesn’t want to cause a
problem between agencies per se or -- can we
go off the record? I’'ve got a terrible

headache and I need to think here for a

second.
(Discussion off the record)
BY MR. CONNOLLY:
Q Can you think of any other reason

that an FBI official would want to be
anonymous in his public statements?

A Yes.

Q What was that?

A Probably -- I don’'t want to suppose
but often times someone will go off the
record to help clarify a situation or an
issue but doesn’t want to appear to be
leaking information or being improper or
having that -- or having the reader or the
public think that well, if they said that
particular statement are they saying other

things that they shouldn’t be. So for
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Q And the second search was August
20022

A Yes.

Q And the Attorney General’s
statement about person of interest was August
6, 2002, and Steven Hatfill’s press
conference was August 11, 2002. My point was
there were tons of media inquiries about
those events in 2002. Is that right?

A That’s correct and that was also
the time frame that the majority of the
anthrax calls that came into the National
Press Office were then transferred to the
Washington Field Office so there were no
logs.

Q In your familiarity with the
Privacy Act have you ever heard the term
"routine use"?

A Yes.

MS. SHAPIRO: Object to the form.
BY MR. CONNOLLY:

Q What is a routine use?
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A My understanding of routine use is

~

things that you use for your everyaay

business. I don’t know if I have the right
answer.
Q Let me ask you were there any

disclosures made by the FBI regarding
Dr. Hatfill that you considered routine use?
MR. CONNOLLY: Object to the form.

THE WITNESS: I can only think of

one.
BY MR. CONNOLLY:
Q What was that?
A That was when questions came in
about the consent to search of his -- the

first search of his apartment.

Q You told the media, anyone who
inquired, that the first search was
consensual; the later one was pursuant to the
search warrant?

A That'’'s correct.

Q Are you familiar with whether the

FBI has to keep an accounting of disclosures
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under the Privacy Act?

~

MS. SHAPIRO: Object to the form.

THE WITNESS: In what way, out of

the media office?

BY MR. CONNOLLY:

Q I'm just asking was there any

effort made to keep track of disclosures out

of the media office? I mean, that’s where

disclosures would happen for the most,

wouldn’t they?

MS. SHAPIRO: Objection to form.

THE WITNESS: Yes.
BY MR. CONNOLLY:

Q Is there any effort to keep

documents or an accounting of any disclosures

made to the media?

A In general?

Q Yes, in general.

A Not that I know of, no.

Q How about with regard to the
anthrax investigation?

A Not that I know of.
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A

Q

No.
By either FBI or DOJ?
No.

I'm going to go to the attachments

to the Bryant letter. This is what the

Department of Justice attached to the Bryant

letter that they sent to Senator Grassley.

Briefly look through those and when you’re

done with that tell me.

A

Q

Okay.

Have you read through them? Those

are a number of instances where the DOJ has

suggested that the FBI has used the term but

I'm particularly focused on the fourth page,

the Times Union, Albany, New York, one. Do

you see that?

A

Q

A

Yes.
Are you familiar with that article?
Not specifically.

(Deposition Exhibit No. 44 was

marked for identification.)
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BY MR. CONNOLLY:

Q I'm going to have you read this,

Exhibit No. 44.
Have you read it?

A Um-hmm.

Q Ms. Weierman, this quotes you.
"FBI spokeswoman Debbie Weierman would not
say what agents are locking for, nor would
she say whether Hatfill is a suspect. ’‘He is
a person of interest,’ she said, adding that
other scientists also are also being
questioned." Do you believe that FBI
spokesperson Debbie Weierman reflected in
this article is you?

A That person is me.

Q That’s you, right?

A Um~hmm.

Q Is it in fact the case that you
told the author of this article that
Dr. Hatfill was a person of interest in the
anthrax investigation?

A I do not recall this, no.
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Q But you’re not suggesting you are

~

misquoted?
MR. FREEBORNE: Objection to form.

BY MR. CONNOLLY:

Q Are you suggesting you’re
misquoted?
A I'm suggesting I don’t remember

talking to this reporter.

Q But that’s not my question. I
understand you don’'t remember the specific
conversation but do you feel like you’ve been
misquoted in this article?

MR. FREEBORNE: Objection to form.
If she doesn’t recall that’s the predicate.
BY MR. CONNOLLY:

Q Do you believe you were misquoted?

y:\ Well, I know that I have not been
telling people that he was a person of
interest, to my recollection, so I feel as
though I’'ve been misquoted here.

0 You think Eric Rosenberg, the

author of this, just made it up?
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A Well, I can’'t speak for
Mr. Rosenberg. I do note by the date, August
2nd, this was when there was a lot of hubbub
about Steven Hatfill, that him being called a
person of interest was in the news. I recall
that I was getting -- this is when I was
substituting for Chris Murray over at the
Washington Field office.

Q And you were fielding a number of
media inquiries, correct?

A Hundreds of calls a day but I --
quite frankly, I do not specifically remember
saying this, recall saying this.

Q Earlier we talked about the date on
which the Attorney General used the term
"person of interest" and that was August 6,
2002, so that was after this comment or at
least this article?

A Um-hmm.

Q Was your tickler system for the
anthrax case up and running in August of

20027
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MR. FREEBORNE: Objection to form.
THE WITNESS: Which tickler?
BY MR. CONNOLLY:

Q The tickler system that you talked
about that provides you news clips, both
electronically and otherwise, about the
anthrax investigation?

A Well, I know when I was
substituting at that time in August of 2002 I
did not go online and read the news clippings
like I do today.

Q Getting back to --

A I feel like this is not settled.

MR. FREEBORNE: I know you didn’t
mean to but I thought maybe you cut off the
rest of her testimony.

BY MR. CONNOLLY:

Q I'm sorry if I did.

MR. FREEBORNE: Do you have
anything further?

THE WITNESS: Yeah, I recall that

in August of 2002 -- I don’'t know what date
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but I do recall in August of 2002 there was
speculation and there was talk of Mr. Hatfill
being called a person of interest. I do know
often times a good portion of the news
inquiries that I received were specifically
about whether or not Mr. Hatfill was a person
of interest but I don’t specifically remember
calling him a person of interest.

BY MR. CONNOLLY:

Q But you could have?

A I could have but I don‘t recall if
I did.

Q Do you understand that the import

of the Bryant letter to Grassley is Bryant
saying look, the FBI has used the term
"person of interest" and, by the way, heres
an article that shows that. But no one from
Bryant’s staff or DOJ came and asked you
about this article at the time they sent this
letter?

A No, this is the first I've --

Q So they have written a letter to a
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United States Senator about why the FBI used
the term "person of interest" without even
speaking to the person whose quoted as using
that term?
MR. FREEBORNE: Objection to form.
THE WITNESS: That’s correct.
BY MR. CONNOLLY:
0 Did you use the term "person of

interest" to deflect attention from Steven

Hatfill?
MR. FREEBORNE: Objection to form.
THE WITNESS: No.
BY MR. CONNOLLY:
Q That’s the stated reason that the

Bryant letter gives to Grassley, that the
term was used by the FBI to deflect media
attention. Is that the case?
MR. FREEBORNE: Objection to form.
THE WITNESS: Not that I know of.
What I recall is that was an issue in August
of 2002. People were calling me asking me if

Steven Hatfill was a person of interest and I
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A I don’'t specifically recall
discussing whether or not the information was
wrong.

Q Bob Roth is writing an e-mail
saying he should file on Kristoff.

Kristoff’s facts and fables have been truly
unbelievable. Where there conversations with
investigators thét it became clear to you
that the investigators believed that the
reportage about Dr. Hatfill was wrong?

A To my recollection -- to my best
recollection I don’t recall any specific
times wherein this was discussed as what was
correct about Mr. Hatfill or what was
incorrect.

Q It was only discussed about what
was correct or incorrect about the FBI?

A Yes.

Q Can you tell me a single instance
where anyone at the FBI reached out to the
press and corrected misinformation that the

press had reported about Dr. Hatfill?
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A Other than the issues that we’ve
already covered about him being a called a
person of interest I don’t recall any
instances where a member of the FBI media
corps contacted a member of the media about
erroneous information about Mr. Hatfill.
(Deposition Exhibit No. 126 was
marked fo? identification.)
BY MR. CONNOLLY:
Q I'm going to have you read this for
a moment. I’'m going to start with the second
paragraph. It says, "(Off Camera) Peter,
what ‘s happening is part of a last-ditch
effort by the FBI to find some hard evidence

and make a case against Hatfill that would

stand up in court." Do you see that?
A Yes.
Q If an FBI official told Brian Ross

that that was the investigative technique to
make a case against Hatfill would that have
been appropriate?

A No.
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o] Would it have been gross
misconduct?

MR. FREEBORNE: Objection to form.
THE WITNESS: Yes.
BY MR. CONNOLLY:

Q Egregious unethical conduct?

MR. FREEBORNE: Objection to form.
THE WITNESS: Yes. |
BY MR. CONNOLLY:

Q Then the next paragraph,
"Investigators tell ABC News that recent
scientific tests show the anthrax used in the
attacks came from Ft. Detrick." For a moment
here I'm not focusing on Dr. Hatfill but is
this the kind of information that should be
leaked to the press about what the FBI
believes particular scientific tests
demonstrate?

MR. FREEBORNE: Objection to form.
THE WITNESS: No.
BY MR. CONNOLLY:

Q If an FBI official leaked that

260
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information would that be gross misconduct
also?

MR. FREEBORNE: Objection to form.
THE WITNESS: Yes.
BY MR. CONNOLLY:

Q Investigators tell ABC this is a
last-ditch effort by the FBI to find some
hard evidence. This could be an FBI official
as the source of this leak, right?

MR. FREEBORNE: Objection to form.

THE WITNESS: I’'m sorry. Did you
say this could be?

BY MR. CONNOLLY:

Q Yes, could it be?

A I don’t know. It could be.

Q Because FBI officials sometimes
speak on background or ask to use an
attribution like investigators or senior law
enforcement officials, right?

A That'’s correct.

Q Then the final paragraph that I

want to talk about is, "Federal officials
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A If that were the case it would be
an egregious leak.

Q An egregious leak so much that
everybody would be talking about it? I mean,
that’s something that any investigative
agency would be talking about, whoa, this is
a problem?

MR. FREEBORNE: 1Is that a question.

MR. CONNOLLY: Yes.

THE WITNESS: Quite frankly, it
depends upon when the story came out.

BY MR. CONNOLLY:

Q If the FBI wanted to hold a press
conference about the status of the anthrax
investigation could it get a full complement
of reporters there?

A Yes.

Q If they wanted to call one tomorrow
you could get virtually every major media
outlet in the country to attend, couldn’t
you?

A Yes.
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Q So the FBI does have a bully pulpit
in that regard, does it not?

A Yes.

Q What’s the standard for making a

decision whether the FBI is at issue to press

release?
A It depends upon the circumstances.
It has to -- if it’s made out of the FBI

field office it has to meet most times with
-- it has to meet with the agreement of
either the appropriate US Attorney'’'s Office,
possibly FBI headquarters, possibly the
Department of Justice. Those are just the
initial approvals. It depends upon the
circumstances.

(Deposition Exhibit No. 50 was

marked for identification.)

BY MR. CONNOLLY:
Q I'd ask you to take a brief look at

this mark and tell me whether you recognize
this?

A Yes, I do.
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Q What is this?
A This is a response that was -- this

is not actually a press release. This is a

response that emanated out of FBI

headquarters Office of Public Affairs when
Barbara Hatch Rosenberg was making some
allegations and this particular statement was
copied and handed out to all the media reps
at the FBI National Press Office.

Q Who'’s Barbara Hatch Rosenberg?

A She’s a scientist.

Q Professor of undergraduate studies
up in the SUNY system of New York?

A I can’t remember specifically who
she is. I know of her.

Q And her allegations are that the
FBI has a prime suspect in the anthrax
investigation. That’s what you’re trying to
bat down here. 1Is that right?

A Yes.

Q This is February 20027

A Yes.
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(Deposition Exhibit No. 51 was
marked for identification.)
BY MR. CONNOLLY:

Q Can you tell me what 51 is?

A This a media advisory that was
released out of the Washington Field Office
by media rep Chris Murray.

Q Why was this issued?

A I do not know. Let me see here.
It could have very well have been as in a
response to the allegations of Mrs. Rosenberg
because the dates are in the same week but I
don’t know specifically why this release was
made.

Q Why would the FBI feel the need to
issue any kind of media advisory in response
to the allegation of an armchair
investigator, a professor?

MR. FREEBORNE: Object to the form
of the question.
THE WITNESS: I don’t know what --

I don’t know the entire situation surrounding

273
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this issue.
BY MR . CONNOLLY:
Q Is it not puzzling at all that some
person makes some statement about the FBI and

the FBI does a press release or press

advisory about it?

A It’s not unusual.

Q Not unusual?

A No.

Q So in February of 2002 when Barbara

Hatch Rosenberg was saying that the FBI had a
suspect the FBI issued a press advisory
saying that’s not true, we don’t have a
suspect, right?

A Yes.

Q aAnd that effort was to dampen down
the enthusiasm that was generated by Barbara
Hatch Rosenberg’s allegations?

A The first one here, I believe so,
yves.

(Deposition Exhibit No. 52 was

marked for identification.)
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BY MR. CONNOLLY:

Q If you woula look at 52 and tell me
what that is.

A This is a copy of a statement that
had been written by some official of the
Office of Professional Affairs at FBI
headquarters in response to Dr. Hatfill’s
8/11/02 press conference.

Q Why was there a need to respond to
Dr. Hatfill’s press conference?

A I don’'t know the exact
circumstances surrounding this. I know this
has got my name at the top. This was printed
off my e-mail when I received it. Out of FBI
headquarters if there is an issue of national
interest and a decision is made by either the
head of public affairs or the director or a
high executive that they feel the need to
make a public statement about an issue or an
occurrence then a press response is authored
and that’s what this was.

Q Here it says, "The FBI does not
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if I talked to him about this.

Q Let me go down a lit;ie further.
"Agents searched Hatfill’s apartment until
late last night looking for leads after
Hatfill apparently consented to the search.
Agents say they found nothing immediately
incriminating but that further lab tests will
be run on material removed from Hatfill’s
apartment." Is there any chance that you

provided information to Brian Ross or anyone

from ABC that would form the source of this

reportage?
A I don’t believe so.
Q I'm going to skip two paragraphs.

"Investigators also are intrigued by the fact
that Hatfill lived for years near a Greendale
Elementary School while attending medical
school in Zimbabwe." Were you the source of
that information that would provide the
suppert for that reporting about the
Greendale school?

A No.
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Q How are you confident of that?

A Quite frankly, this is an aw£u1 lot
of background information about Dr. Hatfill
that I really didn’t have time to keep up
with.

Q So the information reported here
you might not even have known at the time?

A Correct.

Q So is it fair to say that you don’t
know and that you can’t be the source? Is
that correct?

A That’s correct.

Q Just a few more questions about
this and then we’ll move on. If the FBI
disclosed to Brian Ross that Hatfill lived
near a Greendale Elementary School and that’s
somewhat intriguing to them would that have
been appropriate?

A No.

Q Would it have been misconduct?

MR. FREEBORNE: Objection to the

form of the question.
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THE WITNESS: Yes.
BY MR. CONNOLLY:

Q Listen to me carefully. Do you
know whether the fact that Dr. Hatfill did or
did not live near a Greendale school is
within FBI files? And I'm not asking the
question whether it is in the files. I'm
just asking you if yvou know whether the fact
that Dr. Hatfill lived near a Greendale
school is contained within FBI files?

A I don’'t know because I’'ve never

read an FBI file on any of the anthrax

investigation.
Q Never read any file whatsoever?
A No.
0 This may short-circuit a lot of

issues. When I'm talking about files I'm
talking about investigative files so in an
investigative file there would be reports of
investigators including things like FBI 302
forms and other forms that investigators use

as standard procedure in investigations.
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Have you ever read an investigative file in
relation to the anthrax case?

A No, I have not.

Q So you have no idea whether any
information regarding Dr. Hatfill is
contained within FBI files?

A That’s correct.

Q Now, I want to talk about the files
kept by the media folks, the media
representatives. Are there files about
specific subject matters kept by, say, the
National Press Office that in any way that
could be retrieved by Dr. Hatfill’s name or
other identifying information about
Dr. Hatfill?

A In the National Press Office?

Q Yes.

A Not that I know of.

Q You’ve never read an investigatory
file involving the anthrax case?

A No.

Q And you’ve never read an
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been used to support that reportage that the
FBI is looking very closely at a government
report?

A I don’t even know about this
government report.

Q So you certainly wouldn’t have been
the source of that information?

A Correct.

Q The rest of the reportage is about
the report and since you weren’t aware of the
report are you confident that were not the

source of information that supported the

report?
A Correct.
Q I'm going to the last paragraph on

the second page. It says, "As you recall,
the phony return address on the anthrax
letter was the Greendale School in New
Jersey. Agents have now discovered that

Mr. Hatfill when attending medical school in
Zimbabwe lived near the Town of Greendale

where there 1s a Greendale Elementary
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School." Mr. Ross 1is describing what agents
have discovered so he’s identifying what FBI
agents have discovered. Does that suggest to
you combined with the very first paragraph
where he says the FBI is looking very closely
at a government report that the source of
this information is an FBI official?

MR. FREEBORNE: Objection to the
form of the question.

THE WITNESS: There’s a
possibility.

BY MR. CONNOLLY:

0 As to the information reported by
Brian Ross as to the Greendale School and the
fact that the suggestion that Mr. Hatfield
once lived near a Greendale school were you

the person who provided ABC News with that

information?
A No.
Q And if that information came from

an FBI official would it have been misconduct

from the FBI official to provide that
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information
MR. FREEBORNE: Objection to the
form of the question.
THE WITNESS: Yes.
BY MR. CONNOLLY:

Q And that's information about
Dr. Hatfill that should not be disclosed, in
your view? |

MR. FREEBORNE: Objection to the
form of the question.

THE WITNESS: I don't really know.

BY MR. CONNOLLY:

Q Well, I mean, you're the head of
the press office?

A It's personal information about
him.

Q That should not be disclosed?

A To be quite specific, this
information could have been out there in a
job summary or somewhere else so I don't
really --

Q No, the question is if this was
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